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ABSTRACT

Financial planners who engage in special
needs planning (SNP) must be careful not to
overlook legacy retirement plans (i.e., plans
from previous employers) as possible sourc-
es of funding. While some research exists on
the best practices for using Roth individual re-
tirement account (IRA) conversions for gener-
al estate planning and wealth transfers, there
is little guidance available on how to use Roth
conversions of legacy retirement plans to
fund SNP tools, such as special needs trusts
(SNTs) and Achieving a Better Life Experience
(ABLE or 529A) accounts. This article exam-
ines the strategy and reasoning for using Roth
conversions of legacy retirement plans and
suggests there are at least seven advantag-
es of this strategy for clients with SNP issues:
1) access to funds at age 59%, rather than 70%;
2) no required minimum distribution (RMDs)
in the lifetime of the account owner; 3) no fu-
ture taxes; 4) reduced risk; 5) wealth transfer
in perpetuity; 6) generally not subject to Med-
icaid recapture if properly structured (subject
to certain conditions); and 7) no limitation on
the amount of money that can be converted.
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Overview

here is an increasing need for special needs

financial planning experts who can weigh a

client’s individualized needs for both long-
and short-term funding. There are two groups contrib-
uting to the growth of this vulnerable population: new
births of individuals with disabilities and special needs,
but also people who will develop a disability later in life.
For financial planners, the special needs market pres-
ents unique challenges. While it is possible to estimate
the percentage of both the new births and aging popu-
lations in need of special needs planning (SNP), in the
latter case it is much harder to identify who in the fu-
ture will need those planning services in a timely man-
ner such that SNP can be implemented on demand.!

Increasing longevity also raises demands for funding
SNP. As Pokorski and Berg explain, “[L]onger lives—
not disease—are driving current and projected increases
in health care costs...”* According to the National Insti-
tute on Aging, there are about 35 million people who are
aged 65 or older in the U.S. today, and the U.S. govern-
ment expects this figure to double over the next 25 years.?
People aged 85 or older constitute the fastest growing
segment of the U.S. population—currently about 4 mil-
lion people; this population could exceed 19 million by
2050.* The combination of these trends requires that fi-
nancial advisors carefully analyze how clients with SNP
issues can best fund their plans going forward.
Few households are able to save enough mon-
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ey from wages and other work-related compensation
alone to adequately fund the short- and long-term ex-
penses faced by many clients with special needs. Ac-
cording to the Academy of Special Needs Planners, the
failure to properly fund a special needs plan or trust
is one of 10 most common and costly mistakes made
by professionals and nonprofessionals alike.” As such,
planners and their clients with special needs issues are
well advised to identify as many viable funding sources
to pay for SNP as possible. While the foresight to have
purchased a large, permanent life insurance policy at
an early age may be one of the best sources for fund-
ing SNP, not everyone is able to take advantage of this
option. Therefore, it can be prudent to create anoth-
er source of funding for family members with special
needs: tax-advantaged legacy retirement plans.®
Generally, legacy retirement plans are 401(k),
403(b), or IRA retirement contributions made with
previous employers.” With some exceptions, these
plans can be rolled over into one traditional pretax
individual IRA, which then can be converted into a
Roth IRA using either an all-at-once conversion strat-
egy or a multiyear approach.® Regarding the latter,
Slott recommends using a series of partial conversions
for large IRAs to avoid higher tax brackets.” Convert-
ing money from a traditional, pretax IRA to a Roth
IRA triggers both state and federal income tax require-

TABLE 1

ments."” Roth IRA securities typically include stocks
and bonds, though other investment options include
certain types of derivative trading, certificates of de-
posit, and real estate."! Under U.S. law, a Roth IRA
can also be characterized as an annuity or endowment
contract issued by a life insurance company.”” The
principal difference between after-tax contributions
to a Roth IRA and most other tax-advantaged retire-
ment plans is that instead of granting a tax reduction
for contributions to the retirement plan, the following
is generally not taxed: qualified withdrawals from the
plan and account growth over time." See Tables 1 and
2 for an overview of the similarities and differences
between traditional and Roth IRAs.*

According to the U.S. Census Bureau and a na-
tionwide study by the Investment Company Institute
(ICI), traditional IRAs are the most common type of
IRA ownership, followed by Roth IRAs and employ-
er-sponsored IRAs.” As a whole, IRAs represent 31
percent of U.S. total retirement market assets, com-
pared with 19 percent two decades ago.'® Nearly 25
million U.S. households (19.7 percent) own a Roth
IRA.” Over 42 million (13.9 percent) of U.S. house-
holds own both traditional and Roth IRAs."®

The ICI has pointed out that the balances of Roth
IR As (as well as traditional IR Ass), tend to rise with length

of ownership.” Advice on the use of Roth conversions

Overview of Similar Features between Traditional IRA and Roth IRA*

Features

Traditional IRA/Roth IRA

How much can | contribute?

The most you can contribute to all of your traditional and Roth

IRAs is the smaller of: (a) $5,500 (for 2015-2018), or $6,500 if
you're aged 50 or older by the end of the year; or (b) your taxable
compensation for the year.

What is the deadline to make contributions?

Your tax return filing deadline (not including extensions). For

example, you can make 2017 IRA contributions until April 17, 2018.

When can | withdraw money?

Anytime.

*"Retirement Plans: IRAs: Traditional and Roth IRAs,” endnote 14.
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for retirement, estate, and wealth transfer is abundant;
however, literature on the best practices for using Roth
conversions to fund SNP is scant.”® For example, Steiner
notes that the advantages of placing retirement benefits
in trusts provides increased protection against creditors,
predators, and spouses.”’ Regarding the relatively high
tax rate for trusts, Steiner states:
Distributions from a Roth IRA are generally ex-
empt from income tax, and are not included in the
trust’s DNI [distributable net income]. This allows
the trustees to accumulate the distributions from
a Roth IRA without having to pay tax on them at

TABLE 2

the trust’s income tax rates. If the trust makes dis-

tributions, the Roth IRA benefits will retain their

character as tax-free Roth IRA benefits.??

Trusts may also benefit from a look-through provi-
sion that allows, where required minimum distributions
(RMDs) are required, to stretch the payments over a
longer time period. As Jacobs notes, “When the trust
meets certain requirements set by federal [law]...the IRS
will ‘look through’ the trust and treat its beneficiary as if
he or she were directly named the IRA’s beneficiary.®®

While relatively straightforward, such stretch
strategies are subject to decision rules that can have

Overview of Differing Features between Traditional IRA and Roth IRA*

Features Traditional IRA

Roth IRA

Who can contribute?

age 70% or older.

Are my contributions
deductible?

You can contribute if you (or your
spouse if filing jointly) have taxable
compensation but not after you are

You can deduct your contributions if
you qualify under the Internal

Revenue Service Code.

Do | have to take required
minimum distributions?

You must start taking distributions
by April 1 following the year in

You can contribute at any age if

you (or your spouse if filing jointly)
have taxable compensation, and your
modified adjusted gross income is
below certain amounts (see Internal
Revenue Service Code limits).

Your contributions are not deductible.

Not required if you are the original
owner.

which you turn age 70% and by

December 31 of later years.

Are withdrawals and
distributions taxable?

Any deductible contributions and
earnings you withdraw or that are
distributed from your traditional

IRA are taxable. Also, if you are
under age 59% you may have to pay
an additional 10 percent tax for early
withdrawals unless you qualify for
an exception under the Internal

Revenue Service Code.

None if it is a qualified distribution
(or a withdrawal that is a qualified
distribution). Otherwise, part of the
distribution or withdrawal may be
taxable. If you are under age 59%,
you may also have to pay an
additional 10 percent tax for early
withdrawals unless you qualify for
an exception under the Internal
Revenue Service Code. An important
distinction is that all contributions
may be withdrawn at anytime
without penalty and withdrawals are
always return of basis first.

*"Retirement Plans: IRAs: Traditional and Roth IRAs,” endnote 14.
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negative financial impact if not followed. This sen-
timent is well explained by the financial planners at
Investopedia, LLC:
The biggest problem with the Roth IRA required
minimum distribution rules is that beneficiaries
may not be aware of their requirement to take
such distributions. Anyone who starts a Roth IRA
would be well advised to inform their beneficiaries
that they must take distributions after the death of
the owner or be prepared to pay a 50 percent penal-
ty on amounts that should have been distributed.*

If the beneficiary is a client with special needs
who may not be capable of making such decisions,
planners must be especially vigilant to ensure the
wishes of the family are fully implemented. When
combined with a trust, it is often prudent that such
decisions be handled by a professional trustee.

Kitces notes that Roth conversions are effective
tools for reducing long-term tax liabilities.” For SNP,
lower taxes mean an increase in the funds available
to fund other tools to provide the beneficiary with
special needs more financial support, such as spe-
cial needs trusts (SNTs) and/or Achieving a Better
Life Experience (ABLE or 529A) accounts. Ideally,
an SNT can be used in tandem with an ABLE ac-
count—the ABLE account should be spent down
entirely to avoid estate recapture while the funds re-
maining in the SNT can be freely transferred as a
nonprobate asset after death.”

Some advisors believe historically low tax rates
passed for 2018 offer advantages to be taken now.
For example, Slott believes Roth conversions in gen-
eral are advantageous, because future tax rates are
likely to be higher than current ones, making the
tax-free growth of the Roth even more valuable.””
Shilling too argues that even the taxes paid on Roth
contributions are lower than the taxes due on distri-
butions from a traditional IRA, as taxes are likely to
increase in the future.?®

Given the complexity of the Roth conversion
strategy in relation to both financial planning in gen-
eral and planning for special needs in particular, it is
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prudent to weigh the utility of a Roth conversion to
fund other SNP tools.

When Roth Conversions for Funding
Special Needs Planning Make Sense
(and When They Do Not)

When considering Roth conversions for clients
with special needs, financial planners must analyze
four key factors: 1) the client’s current age and life
expectancy; 2) overall net worth; 3) whether the Roth
conversion itself is used to pay taxes due; and 4) bet-
ter contingency for one-time large expenses. Even if
some or all of the above-named factors seem to ben-
efit a client, situations can still arise where, all things
considered, a Roth conversion is not advantageous.

Time-Value: Clients Who Are Younger
and Have a High Life Expectancy

Clients with longer projected lifespans often stand to
reap the most benefits from a Roth conversion. Cymbal
and Barrett recommend both quantitative analysis of
time-value use of money and qualitative considerations
unique to each client’s needs to determine if a Roth
conversion is in the best interests of the client.”” In the
same article they offer an even more explicit endorsement
of the conversion strategy: “If the client can pay the tax
bill without tapping the retirement funds, switching to a
Roth IRA may prove advantageous, assuming the client’s
tax bracket does not drop significantly at retirement. . .[t]
he higher the expected rate of return on the IRAs and
the younger the client, the greater the after-tax difference
will be between the two alternatives.”® While each
client’s situation should be carefully analyzed by their
financial advisor, Roth conversions for retirement and
estate planning share a common metric: a conversion
is likely to provide the most advantages if the client is
young in age.

Clients with High Net Worth

Cymbal and Barrett also note that high-net-worth
clients may benefit from Roth conversions to increase
the amount of wealth transfer to successive generations:
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The Roth IRA conversion should be considered
one of the more attractive wealth transfer strat-
egies for the high-net-worth individual...Fund-
ing the credit-shelter trust with a Roth IRA (as
compared to a traditional IRA) can also have
significant benefits in terms of wealth transfer.
For example, if one assumes a 40 percent com-
bined federal and state income tax rate and a
federal estate tax exemption amount for 2016
of $5,450,000, then if the credit-shelter trust is
funded with a traditional IRA, only $3,270,000
($5,450,000 less the amount of income tax to be
paid of $2,180,000 or $5,450,000 times 40 per-
cent) passes to the trust’s beneficiaries. On the
other hand, if a Roth IRA is used to fund the
trust, then the entire $5,450,000 would pass to
the trust’s beneficiaries, provided the qualified
distribution requirements have been satisfied.
Furthermore, with the Roth IRA, even more
wealth would be transferred since the Roth IRA
would be growing potentially income tax free af-
ter the taxpayer’s death....Viewed another way,
high-net-worth individuals converting to a Roth

IRA are effectively prepaying the future income

tax for their heirs. This prepayment is tanta-

mount to a gift; however, it does not count to-
ward the annual gift tax exclusion or against the
taxpayer’s lifetime exemption amount.”

While this strategy is for funding an after-tax
trust, high-net-worth individuals addressing SNP of
one or more heirs might combine this approach with
a combination of tax-advantaged approaches (e.g.
SNTs, ABLE accounts), designed specifically for spe-
cial needs clients.

Increased Flexibility for Clients Who Are Older
If over the age of 59%%, clients can use conversion
amounts to help pay taxes, and can typically wait un-
til April 15 of the following year to take advantage of
possible appreciation.’ To guard against asset depreci-
ation during that time, financial advisors can advocate
the use of fixed-rate investments, such as bonds, on

the converted amount to ensure funds for paying taxes
from the conversion itself are available when taxes are
due. While not an ideal strategy, depending upon the
time frame and life expectancy of the account own-
er, this approach may yield more resources for special
needs beneficiaries than if the strategy is not used.

Better Contingency for
One-Time Large Expenses

Another aspect of the Roth conversion strategy is
that clients with special needs may face, indeed may
even anticipate, large-item expenses that are foresee-
able but relatively infrequent. Examples include the
replacement of durable medical equipment, such as a
wheelchair, or a vehicle adaption to support handi-
cap access and operation. A traditional IRA funding
source must withdraw both the amount of the pur-
chase and the taxes due on it, if no other funds are
available. A Roth conversion, on the other hand, owes
no taxes and so leaves a larger balance to continue to
appreciate tax free. Planners can help clients with spe-
cial needs by coordinating both an SN'T and an ABLE
account, but even here, funding of such coordinated
support is facilitated by the use of Roth conversions.

Alternative Planning: When a Roth
Conversion May Not Be Advantageous

If clients can reasonably expect to have extraordi-
nary home assistance needs or high medical expenses,
the Roth conversion may not be in their best interest.
Under current law, medical expenses that exceed 10
percent of the client’s adjusted gross income (AGI)
can be serviced tax free from a traditional IRA if the
individual is under age 65 (otherwise such expenses
greater than 7.5 percent AGI are tax free).”> Cymbal
and Barrett recommend that if such conditions per-
sist over time that when, “...a relatively large IRA ac-
count during his or her last years on a tax-free basis,
then converting to a Roth IRA and paying an up-
front tax on the value of the IRA may not be a wise
decision.”* Such a strategy might be employed with
other innovative funding practices. For example, Pepe
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suggests that planners look to a home equity conver-
sion mortgage (HECM) to help fund long-term care
needs, a funding vehicle that may complement the
approach by Cymbal and Barrett.®

Summary

In conclusion, financial planners should weigh
the strategic considerations discussed above when ad-
vising clients with SNP issues about whether to use
Roth conversions of legacy retirement plans to fund
those special needs plans. If the advice is to use the
Roth conversion strategy, then at least seven advan-
tages may be realized for clients with special needs.

Accessibility at Age 59Y2 versus Age 702

If Roth conversions are the source of funding for
SNP, then the entire balance of those funds can be ac-
cessed 10Y2 years sooner than funds from a traditional
IRA or other legacy plans with current or former em-
ployers, as long as the Roth has been in existence for
more than 5 years. Planners can work with clients with
special needs in advance of age 59%2 to set up a Roth
with a minimum contribution in order to qualify for
the 5-year minimum, then roll legacy plans from pre-
vious employers into the existing Roth as time and cir-
cumstance require. Ideally, the extra time where assets
are available will not be necessary, but in the event that
it is, the ability to access those assets without penalty
or taxes is a distinct advantage of the Roth conversion.

No Required Minimum Distributions

For the original account owner, the Roth does not
require minimum distributions at any age, so funds
not currently needed can remain in the Roth indefi-
nitely and continue to grow until needed. A traditional
IRA has RMDs beginning at age 70%2, and those dis-
tributions are taxed at the taxpayer’s marginal rate as
ordinary income. As more clients continue to remain
in the workplace longer, an increasing percentage of
them will remain in higher marginal taxes rates than
those in full retirement. This contingency seems even
more likely for working clients with dependents with
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special needs, who may be in guardianship throughout
the dependent’s lifetime. A Roth allows those funds to
continue to grow tax-free, potentially providing much
more funding for SNP in the future.

No Future Taxes

All contributions to a Roth, including the conver-
sion amounts, are after tax and all growth is tax free. For
special needs planners, this greatly simplifies planning,
because withdrawals will not trigger additional taxes
that, in turn, require funding. If it is more likely than
not that a traditional IRA owner will be part of a higher
tax bracket when he or she is of retirement age, they will
save money by converting to a Roth IRA today.

Reduced Risk

With uncertainty about future levels of taxes, or
the need to anticipate additional withdrawals above
the cost of care removed, Roth conversions reduce
the risk for funding SNP. Additionally, since Roth
withdrawals need not fund taxes on the amount tak-
en out, planners can use investment options that are
potentially less aggressive and less volatile to obtain
the same level of net return on tax-deferred plans.

Can Generally be Passed on in Perpetuity

Unlike ABLE accounts and certain SNTs, Roth
accounts can generally be passed on through in-
heritance indefinitely, creating an intergenerational
source of funding for SNP.3 Under current federal
law, ABLE accounts can only be inherited by a sibling
with a qualified disability, thus limiting their useful-
ness to a single generation.”” To ensure that an SNT
passes on without additional taxation or Medicaid
recapture, planners must be careful to structure the
SNT to ensure the tax-free benefits of the Roth con-
tinue to the next beneficiary.?®

Generally Not Subject to Medicaid
Recapture if Properly Structured

Federal law requires state Medicaid programs
to seek recovery from the estates of certain deceased
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beneficiaries who have received benefits from a state
Medicaid program.”” Pursuant to the estate recov-
ery procedures set out in each state’s probate and tax
codes, state governments can recover assets that pass
through probate.*’ Stated another way, under certain
conditions, money remaining in trusts or other ac-
counts after a Medicaid enrollee has passed away may
be used to reimburse Medicaid. Under federal law,
states cannot recover from the estate of a deceased
Medicaid beneficiary who is survived by a spouse,
child under age 21, or a child of any age who is blind
or has a disability.' States are also required to estab-
lish procedures for waiving estate recovery when re-
covery would cause an undue hardship.

While both Roth and ABLE accounts can grow
tax free, ABLE account balances are subject to Med-
icaid recapture upon the death of the beneficiary.
Among other concerns, it is essential that the Roth
account align with the minutia of controlling state
probate and tax codes. To further shield against es-
tate recovery concerns, the Roth should clearly state
that the beneficiary child has a disability impairment
that causes marked and severe functional limitations
as recognized by the Social Security Administration
or other U.S. government entity.** Roth accounts can
continue without any Medicaid recapture and be re-
tasked to service other special needs clients or passed
on to other beneficiaries as the client has indicated.

No Conversion Limits

Both Roth accounts and ABLE accounts are
subject to annual contribution limits. But Roth con-
versions are not subject to limits except insofar as
the ability of the client to pay the taxes due on the
conversion amount. Planners can use a multiple-year
conversion strategy to reduce the total taxes paid on
the converted amount, or to stay under the next mar-
ginal rate tax increase. In addition, for clients over
592 years of age and a Roth account more than 5
years old, the converted amount can also be used to
pay the taxes due, especially if the conversion occurs
early in the year, and the taxes are not due until April
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15 of the following year.” In such cases, planners
may advise clients to invest in fixed rate of return
securities—such as bonds—rather than expose the
conversion to possible loss during the interim.** Il
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