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ABSTRACT

Clients with special needs, especially those 

whose disabilities present in childhood, 

may be beneficiaries of one or more special 

needs planning tools while subject to guard-

ianship. Each of these tools brings into play 

the opportunity to provide guidance for co-

ordinating the wishes of the grantor with 

the responsibilities and obligations of other 

third-party entities such as guardians and 

trustees. To avoid potential conflicts and 

provide maximum protection to the bene-

ficiary, this article reviews the issues likely 

facing the grantor(s) and provides strategic 

guidance to financial planners to advise cli-

ents on how to effectively coordinate each 

of these roles.

Introduction
state planning takes on a special dimension 
when the client is planning for the lifelong 
requirements of a child with special needs 

or disability.1 While disability can present at any age, 
this article focuses on the needs of planning for the 
future needs of a child whose disability presents in 
childhood, or in the case of an ABLE account eligible 
child, before the age of 26.2 Additionally, the focus 
here is on beneficiaries who are subject to guardian-
ship, where a third party is responsible for making 
decisions for the beneficiary.3

 Most, if not all, such circumstances arise where 
parents are both financial providers and caregivers for 
their disabled child. In such cases, the parents will have 
already spent years coping with both the challenges of 
providing as normal a life as possible for their child 
and trying to figure out how to plan and pay for their 
care in the future. As such, this article focuses on the 
need to balance the roles others will play in providing 
for their disabled heir after both parents have died. As 
used here, the phrase, “after you are gone” is especial-
ly significant. It reminds both the parents as grantors 
and the financial planner(s) they work with that much 
must be anticipated in advance to ensure that the roles 
of guardians and trustees complement and coordinate 
with each other to provide as similar outcomes for the 
beneficiary as was possible while the parents were alive.
 Caregiving for an aging population is a key chal-
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lenge for society going forward and even more so for 
people with disabilities.4 For people with disabilities 
subject to guardianship, it is even more challenging 
still.5 For financial planners then, it is crucial to have 
coordination among trustees and guardians. For the 
family, this coordination can be facilitated by use of 
a letter of intent (LOI).
 The following sections briefly review the roles of 
guardian, trustee, and LOI to provide an overview for 
how their coordination can facilitate the needs of servic-
ing intergenerational special needs or disability planning.

The Role of the Guardian
 A guardian is a legal representative appointed by a 
probate court to act on behalf of the person subject to 
guardianship in one or more capacities. Guardianship 
may be permanent or temporary, and if the latter, it is 
subject to renewal and review. It may be of the estate or 
of the person.6 If there is a limit to what the guardian 
can do on behalf of the person subject to guardianship, 
the court will specify what areas are covered by guard-
ianship. Like insurance, guardianship is administered 
at the state level, and guardianship does not automati-
cally transfer to another state should the parties move 
from one state to another.7 Most states have mecha-
nisms for parties in a guardianship to petition the new 
state to accept the terms previously issued by the court 
upon relocation of the parties.
 The role of the guardian is to protect the person 
subject to guardianship from exploitation and/or pre-
dation. That said, guardianship does limit the rights 
of the person subject to guardianship and some advo-
cates strongly prefer other, less intrusive, legal means 
for servicing individuals with disabilities, such a du-
rable power of attorney.8 Nevertheless, in some cir-
cumstances, protection of the person is only possible 
under a guardianship, and it is such cases as these 
that are the focus of this discussion.

The Role of the Trustee
 The Cambridge Dictionary definition of a trustee is 
“…a person, often one of a group, who controls prop-

erty and/or money for another person or an organiza-
tion.”9 A trustee is a third-party who administers and 
manages assets placed into a trust and provided by a 
grantor or settler for the benefit of one or more bene-
ficiaries.10 Trustees may be individuals or firms, such 
as the wealth management unit of a bank. A trustee 
holds title to the assets in the trust but is also a fidu-
ciary who is legally obligated to put the interests of 
the beneficiary or beneficiaries above all else. While 
the trustee has discretion to make financial decisions, 
the terms of the trust document will inform those 
decisions made on behalf of the beneficiary.11

 The role of the trustee then is to implement the 
wishes of the grantor who has provided assets for the 
care and maintenance of the beneficiary. Additional-
ly, the trustee is a fiduciary who by law must put the 
interests of the beneficiary above all other interests.12

The Role of Letters of Intent
 LOI are statements of value and information cre-
ated by a grantor or grantors, often the parents, who 
have set up the means for supporting the beneficiary 
subject to guardianship, most often their child with 
disabilities. LOI are not legally binding but can pro-
vide insight to both trustees and guardians about the 
beneficiary and the outcomes the grantor is hoping to 
secure for their future.
 The role of LOI then is to communicate the values 
and hopes of the grantor for the beneficiary into the 
future. There are many sources to help clients prepare 
LOI, including some that provide fillable templates.13 
For the financial planner though, it is critical to ed-
ucate clients with special needs planning issues that 
the role of LOI is part of their overall strategic plan to 
provide for their beneficiary with disabilities.
 It is in the planning and preparation of LOI that 
financial planners (and/or the attorney who drafts 
the trust itself ) can play an especially important 
role. While assisting clients in choosing guard-
ians and trustees, these decisions are coguided by 
statutes and law. But the LOI is almost uniquely a 
document where the financial planner can provide 
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added value. LOI are statements of desire, hope, 
“what if,” and what might be possible. The financial 
planner and/or the trust attorney are positioned to 
help the client give voice to such aspirations relative 
to the disposition of their assets after death, because 
they already established a relationship of hope and 
forward-looking planning where the client can be 
comfortable expressing what they most want to hap-
pen, “…after you are gone.”

Coordinating Roles to Protect  
the Beneficiary
 For the financial planner then, helping clients co-
ordinate the roles of guardian and trustee is facili-
tated by the careful preparation of the LOI, which 
should be shared with both the guardian and the 
trustee. For purposes of maximum protection for the 
beneficiary, the guardian and trustee should be sepa-
rate individuals, or in the case of the trustee, an inde-
pendent financial service provider such as the wealth 
management division of a well-established bank. To 
avoid possible conflicts of interest, the financial ad-
visor should help the client ensure that management 
of the bulk of the financial assets dedicated to pro-
viding support for the beneficiary is never under the 
control of the person making personal decisions for 
the beneficiary. Additionally, by making the trustee 
a professional service firm already in the business of 
serving as a fiduciary, the client is able to leverage the 
expertise of the trustee well into the future.
 The open-ended nature of providing for a benefi-
ciary with disabilities that is subject to guardianship 
is another reason for having the guardian and the 
trustee be separate entities. A professional financial 
service organization has institutional memory and 
can be self-perpetuating: officers servicing the trust 
are maintained and replaced over time without inter-
ruption of the services to the beneficiary.
 Individual guardians, however, are mortal and 
who fills the role of guardian may have to be revised 
from time to time depending upon how long the 
beneficiary lives. Initially, one or both parents are 

likely to serve as guardian. Where possible, a stand-
by guardian should be appointed upon renewal of 
guardianship, with the parent(s) selecting an individ-
ual familiar with the beneficiary while the parent or 
parents are still alive.14 The standby guardian might 
be a family member, such as a sibling, or a friend or 
associate of the family. The financial planner can 
help the client with this process of identifying a suit-
able standby guardian.
 LOI can help facilitate coordination of roles by 
providing contact information for all key stakehold-
ers who provide services for the beneficiary, including 
all health and social contact information. Important 
dates should be included as well and shared with 
both the guardian and the trustee. Some of these 
dates such as birthdays and anniversaries are annual 
events, but others may be far off in the future and/or 
contingent. For example, a beneficiary receiving Sup-
plemental Security Income (SSI) will be eligible for 
an increase in that amount if and when both parents 
are retired and drawing Social Security.15

Using LOI to Coordinate the  
Roles of Guardians and Trustees  
in the Future: Two Scenarios
 While not exhaustive, two scenarios can help il-
lustrate how LOI can help coordinate the roles of 
guardians and trustees going forward.

Scenario 1: Funding an ABLE Account  
from a Special Needs Trust 
 LOI can be used to express the grantor’s wish that 
a special needs trust (SNT) created by the grantor 
for the benefit of a disabled family member should 
provide funding as needed for a separate ABLE ac-
count for that disabled person. The guardian may 
well be responsible for the ABLE account, while the 
trustee administers the SNT. While the coordina-
tion of SNTs and ABLE accounts is discussed else-
where,16 an LOI can request that the SNT maintain 
the ABLE account’s funding as a means for providing 
direct support to the beneficiary. This enhances the 
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ability of the SNT to support the beneficiary while 
maintaining their eligibility for public benefits like 
SSI and Medicaid. As noted at ABLEnow online: 
 Unlike certain SNTs, funds in an ABLE account 

can be used to pay food, housing, and housing-re-
lated expenses. A SNT can disburse up to the 
annual ABLE contribution limit directly into a 
beneficiary’s ABLE account for these qualified dis-
ability expenses that exceed the monthly SSI bene-
fit. SNT beneficiaries can use their trust and ABLE 
account together to minimize fees and grow funds 
tax-free through ABLE investment options.17

 Additionally, the LOI can ask that the trustee for 
the SNT consider future changes to ABLE accounts, 
such as increases in annual contributions in order 
to enhance the support for the disabled beneficiary. 
This in turn allows the guardian more flexibility to 
support the beneficiary.

Scenario 2: Guidance for Changes in 
Eligibility for Benefits Due to Aging
 The LOI can also make known the grantor’s wish-
es for the disabled beneficiary as they age. 
 When the beneficiary is eligible for Social Secu-
rity, their SSI converts to Social Security Disability 
Insurance (SSDI) and is no longer subject to wealth/
income restrictions. The same is true of their Medi-
care eligibility—currently at 65 (unless they are al-
ready dual eligible)—such that, depending upon 
their medical needs, maintaining their eligibility for 
Medicaid may no longer be necessary and the restric-
tions of an SNT might also be allowed to lapse if it 
is the best financial interest of the beneficiary at that 
time. The LOI can explicitly ask that the trustee and 
the guardian work together to manage such changes 
as the beneficiary ages.18

 Although LOI are not legally binding, they may 
provide the best means for grantors to make their 
wishes known for the trustees and guardians who will 
be responsible for making decisions for beneficiaries 
with disabilities subject to guardianship possibly for 
the rest of their lives. As such, the financial planner 

brings much value-added benefit to helping clients 
prepare this unofficial yet critical part of the plan-
ning process to help coordinate the roles of guardian 
and trustee. n
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