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ABSTRACT

When leveraged properly as part of a coor-
dinated long-term portfolio, an Achieving
a Better Life Experience (ABLE or 529A) ac-
count and special needs trust (SNT) can allow
an individual with disabilities to maximize
savings above the government resource limit
(currently $2,000 for an individual) without
losing eligibility for U.S. government ben-
efits. This article analyzes recent literature,
policies, statutes, and litigation concerning
special needs planning matters to create stra-
tegic guidance for financial planners who are
considering combining an ABLE account with
an SNT. Financial planners should address
eight key concerns to determine whether it is
in a client’s best interests to utilize an ABLE
account in tandem with an SNT: (1) eligibility;
(2) annual contribution limits; (3) cumulative
balance limits; (4) total funds available after
account setup fees; (5) total funds available
after account administration and/or mainte-
nance fees; (6) Medicaid Estate Recovery fac-
tors; (7) spending requirements/goals; and
(8) state-based investment options.
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Overview of ABLE Accounts and SNTs

ithout adequate special needs planning

(SNP), individuals with disabilities cannot

save resources in excess of $2,000 without
losing their eligibility for government benefits." For
most people with disabilities, access to these programs
like Medicare, Medicaid, Supplemental Security In-
come (SSI), and/or Social Security Disability Insur-
ance (SSDI) is essential for their health and well-being,.
Likewise, without a special needs plan in place, people
with disabilities who have gainful employment are of-
ten forced to choose between saving their money and
thereby disqualifying themselves from public benefits,
or working a low-wage or part-time position to main-
tain resources below means-test thresholds.” To help
navigate this difficult choice, two SNP tools stand
out as leaders in protecting savings without sacrificing
eligibility for government programs: the Achieving a
Better Life Experience (ABLE) savings account (also
sometimes referred to as a 529A account) and the spe-
cial needs trust (SNT).?

Combined with an SNT, an ABLE account
offers a new standard of care for special needs
planning. When leveraged through a coordinated
portfolio, these tools have the potential to generate
maximum earnings and tax advantages for clients
without impacting their eligibility for government
programs.” Planners will note that this article con-
tains five reference tables in total. These tables are
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designed to assist financial planners with client fi-
nancial literacy or as sales aids to build more robust
financial portfolios. When viewed side by side, the
tables herein may be especially useful to help plan-
ners illustrate the essential features of SNTs/ABLE
accounts to clients, and how the tools might be
structured to complement each other.

Generally, an SNT is a legal instrument estab-
lished to hold money or property for the benefit of a
person with disabilities.’” There are three primary types
of SN'Ts: (1) first-party trust (also sometimes referred to
as self-settled trust); (2) pooled trust; and (3) third-par-

TABLE 1

Three Primary Types of SNTs*2

ty trust.® See Tables 1 and 2. Depending on the nature
of the SN, this planning vehicle may require a higher
initial investment than an ABLE account.” SNT costs
commonly include attorney’s fees for creation and
trustee administration fees.® If a client’s funds are rel-
atively low, the SN'T start-up and ongoing fees could
exceed the amount of funds that would otherwise
be protected in the trust’ In contrast, an ABLE is a
tax-advantaged savings account for qualified individu-
als with disabilities."” Varying ABLE account options
exist in each state and qualified individuals can enroll
in any program across the country."

Type Summary

Key Federal Statutes
and Social Security

Occurrences after a
Beneficiary’s Death

Administration
Regulations

Self-funded SNT funded with the beneficiary’s
trust own assets. Funds may include but
are not limited to the beneficiary’s
income from employment, inheri-
tance, or a personal injury lawsuit
settlement.43 This SNT can only be
established for beneficiaries under
the age of 65.

Any remaining assets may

be subject to Medicaid Estate
Recovery (payment collection
by the government).

42 U.S.C § 1396p(d)
(4)(A); Program
Operations Manual
System (POMS) SI
01120.200(B)(4)

Third-party SNT established by a third-party
trust and funded entirely with third-party
assets. The beneficiary’s own assets
cannot be used to fund this trust.

Any remaining assets are
freely transferable by the
grantor (and not subject to
Medicaid Estate Recovery).

42 U.S.C. 8§ 1396p(d)
(2)(A)(iii)=(iv); POMS
S101120.200(B)(16)

SNT created and administered

by a nonprofit entity that creates
individual trust for the beneficia-

ry to use during their lifetime. A
pooled trust contains the assets of
several different individuals that are
maintained in separate accounts for
each beneficiary. Account funds are
pooled together for investment pur-
poses. This SNT can be established
for an individual with disabilities at
any age.

Pooled trust

Depending on state law,
some or all of the assets
remaining in a pooled trust
account may revert to the oth-
er remaining beneficiaries or
be kept by the charity trustee.
In cases of first-party pooled
trusts, any remaining assets
may be subject to Medicaid
Estate Recovery. In cases of
third-party pooled trusts, any
remaining assets are freely
transferable by the grantor.

42 U.S.C. § 1396p(d)
(4)(C); POMS SI
01120.200(B)(9)
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ABLE accounts allow tax-advantaged earnings
growth, while SN'Ts offer either limited or no signif-
icant tax advantages—trust tax rates are usually sig-
nificantly higher than individual income rates. The
tax results for an SN'T depend on the type of trust,
who creates it, the terms of the trust agreement, and
how it is administered. As a general rule, ABLE ac-
count beneficiaries do not owe federal or state taxes
on withdrawals used to pay for “qualified expenses.”"*
Compared to SNT rules, allowable expenses are de-
cidedly broader under ABLE account definitions of a
qualified disability expense.” Qualified distributions
from an ABLE account include expenses for “educa-
tion, housing, transportation, employment training
and support, assistive technology, personal support
services, health, prevention and wellness, financial
management, administrative services, legal fees, ex-
penses for oversight and monitoring, and funeral and
burial expenses.”'* Conversely, allowances from an
SNT can only belp a beneficiary to pay for costs that
enhance their quality of life."” Generally, SNT funds
can only be used for the “special and supplemental
needs” of a person with disabilities, and not their

TABLE 2

Common Terminology Differences among SNT Types**

day-to-day living expenses, such as food and shelter.'
Nongqualified withdrawals from an ABLE account or
SNT can be subject to federal income tax, a penalty
tax, and applicable state and local income taxes.” See
Table 3. Because ABLE accounts and SNTs together
can provide broader support for clients with disabili-
ties than either vehicle on its own, financial planners
can provide tremendous value for maximum client
benefit in helping to coordinate these tools.

Coordinating SNTs and ABLE Accounts
As Kelly and Hershey explain, ABLE accounts
are usually most beneficial when combined with oth-
er SNP tools."” They state that, if possible, many ac-
countholders should coordinate the spend-down of
their ABLE account with an SN'T and/or Roth IRA.”
Together, an ABLE account and SN'T are often most
advantageous to a beneficiary as part of a comprehen-
sive long- and short-term budget plan. For example, if
an SNT beneficiary has an ABLE account, Hershey
and Kelly recommend coordinating the use of rela-
tively lower amounts in an ABLE account in tandem
with greater savings in a third-party SN'T.?° With this

Self-Funded Trust

Pooled Trust

Third-Party Trust

First-party trust

Pooled-income trust

Supplementary trust

Omnibus Budget Reconciliation

OBRA-93 trust, OBRA'93 trust,

Pooled supplemental needs trust

Act (OBRA) trust, OBRA’93 trust, or OBRA trust
or OBRA-93 trust
Charitable pooled (d4C) trust d4C trust Self-funded payback pooled trust

Grantor trust

First-party pooled trust

Self-settled trust (d4A)

Third-party pooled trust

Self-funded payback trust

Pooled supplemental needs trust

Medicaid payback trust

Pooled Medicaid payback trust
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strategy, the ABLE account should be spent down
entirely before the beneficiary’s death to avoid a loss
of funds in the Medicaid Estate Recovery process.”
Any funds that remain in the third-party SN'T after
the beneficiary’s passing can be freely transferred to
another person or a charity organization.”

An ABLE account is similar to an SNT in that
both allow the client to accumulate assets and make
expenditures for supplemental needs while maintaining
means-tested social insurance eligibility.”® Bjorklund
states, “Compared to the SNT, the ABLE account is
easy to start up, fund, and administer, but is limited

TABLE 3

Key ABLE Account Advantages in Comparison to an SNT, Generally

as to the ultimate size of its accumulated assets and
related distributions for qualified expenses.”* Like
self-funded SNTs, ABLE account assets are subject
to recovery by the state Medicaid agency after the
beneficiary’s death.”

Individuals with disabilities cannot receive bene-
fits through Medicaid and other government programs
if they own significant financial resources that are not
sheltered in an SN'T, ABLE account, or other SNP in-
strument.”® As Kelly and Marsack explain, “Access to
government benefits is often an essential resource for in-
dividuals with disabilities as many in this population have

45

Consideration

ABLE Account

SNT

Distributions to pay for
housing costs

Distributions to pay for housing costs
(rent, mortgage, taxes, or utility pay-

ments) are not considered income for
Social Security Income evaluations.

Typically, housing cost distributions are
not qualified payments from SNTs.

46

Enrollment

A designated beneficiary can open an
account online through dedicated state
ABLE program websites. All state pro-
grams strongly recommend consulting an
attorney before creating an ABLE account.

There are no state program websites for
creating an SNT. Generally, an attorney is
necessary (and strongly recommended)
to create the necessary documents.

Initial deposit cost

Most accounts require a low initial de-
posit of $50 or less.

SNTs are typically not a viable alternative
for small funds because of attorney’s
fees for setup and potential trustee costs
for ongoing administration.

Setup cost

There is little or no cost to establish an
account.

SNT setup costs can vary depending on
the type of trust and administrative struc-
ture. See above.

Designated beneficiary
as account owner

With the exception of cases involving a
full legal guardian or power of attorney,
deposits and withdrawals are controlled
by the individual with a disability who set
up the account.

With the exception of first-party trusts as
well as cases involving a full legal guard-
ian or power of attorney, deposits and

withdrawals are controlled by the trustee.

Investment options

ABLE programs offer federally insured
savings accounts as well as investment
options ranging from conservative to
aggressive with varying degrees of risk.

SNT investments are made at the discre-
tion of the trustee.
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unique and multifaced requirements for healthcare and
activities of daily living—these benefits provide people
with access to comprehensive support networks.”” SNP
planners are aware that if a client with disabilities receives
large assets outright from an estate or as a result of a per-
sonal injury litigation award or settlement, an SNT can
be particularly useful to house such funds without jeop-
ardizing eligibility for government benefits.”® Planners
should also consider that ABLE accounts can also be uti-
lized for such purposes if the overall funds do not exceed
the federal limit threshold for receiving government ben-
efits.”” Guidance is scant regarding managing litigation
funds subject to ABLE account annual contribution lim-
its; however, new standards are slowly emerging. Some
financial professionals recommend utilizing an ABLE
account as part of a structured settlement portfolio—in
this instance, the structured settlement annuity can be
paid once each year to the SSI beneficiary to place in the

ABLE account.”

When deciding whether to recommend that cli-
ents utilize an ABLE account in tandem with an SN'T,
financial planners should weigh eight key consider-
ations: (1) eligibility; (2) annual contribution limits;
(3) cumulative balance limits; (4) total funds available
after account setup fees; (5) total funds available af-
ter account administration and/or maintenance fees;
(6) Medicaid Estate Recovery factors; (7) spending re-
quirements/goals; and (8) investment options.

These eight essential planning issues can help
guide financial planners seeking to coordinate ABLE
accounts with SNTs.*® Summarized briefly, these
considerations engender the following issues and re-
lated questions:

1. Eligibility—Does the client qualify for an
ABLE account? If the client’s qualifying disabili-
ty occurred after age 26, the client is not eligible
for an ABLE account.

2. Annual contribution limits—Will the client’s
funds exceed the yearly contribution limits for an
ABLE account?

3. Cumulative balance limits—Will the client’s
total funds exceed the maximum balance limit

for an ABLE account under state ABLE pro-
gram rules??

4. Total funds available after account administra-
tion and maintenance fees—Can the client afford
the necessary fees associated with this SN'T account?

5. Total funds available after account setup
fees—Which SNT account setup processes
would best suit the client’s needs? Can the client
afford to pay for associated legal financial plan-
ning services? Do the client’s total available funds
exceed the fees associated with the account?

6. Medicaid Estate
Recovery is at issue for any funds remaining in

Recovery factors—Estate

an ABLE account, self-funded trust, and cer-
tain pooled trusts upon the beneficiary’s death.”
Third-party trusts are not generally subject to Med-
icaid Estate Recovery. Therefore, is it feasible for the
special needs plan to include provisions designed to
spend down the ABLE account balances before the
beneficiary’s death to avoid losing the assets subject
to government payback? If the answer to the above
is negative and the client wishes for their assets to
transfer to another individual or charity after their
death, the special needs plan must include Medic-
aid Estate Recovery protections. See Table 1 regard-
ing “Occurrences after a Beneficiary’s Death.”

7. Spending requirements/goals—What does
the client hope to pay for with this account? Are
those particular expenses allowed under SN'T
and/or ABLE account regulations?

8. Investment options—Which investment op-
tions would best suit the client’s needs?

In Table 4, the authors have mapped specific
ABLE and SNT account considerations to each of
these questions.

Creation, Use, and Maintenance
Considerations for ABLE Accounts
versus SNTs

For financial planners servicing clients with dis-
abilities, the coordination among various programs
and products presents unique challenges and oppor-
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Eight Key Considerations When Analyzing the Need for a Tandem ABLE Account and SNT*/

Item No. Issue ABLE Account Considerations SNT Considerations (Generally)
1 Eligibility If the client’s qualifying disability There are no age requirements for a
occurred after age 26, the client is not qualifying disability.
eligible for an ABLE account.

2 Annual Yearly deposits are subject to the fed- No deposit limit.
contribution eral gift tax limit and the beneficiary
limits earnings limit.

S Cumulative The maximum holding amount varies No maximum holding limit.
balance limits between state programs and ranges

from $235,000 to $529,000.

4 Total funds ABLE programs do not require attor- An SNT is not practical if it requires
available after ney'’s fees or financial advising fees fees that exceed the client’s total avail-
account setup (though they are strongly recommend- able funds. If the client cannot afford
fees ed by all state ABLE programs in ac- to pay for associated legal financial

count agreements). In cases where the planning services, they assume the
client’s total available funds exceed risk of creating a legally invalid trust
the fees associated with the SNT, an that is subject to probate.

ABLE account is preferable.

5 Total funds Typically, ABLE programs do not SNT trustees may charge an admin-
available charge administration fees because istration fee. Fee amounts can vary
after account there is no account trustee. Main- widely depending on the trustee’s
administration tenance fees vary with each state’s activities. Trustee's fees and associated
and/or ABLE program; however, costs are SNT costs are typically higher than
maintenance relatively nominal and average from those associated with ABLE accounts,
fees $0 to $60. often 1% to 2% of the total funds.

6 Medicaid Estate With limited exceptions for qualifying Third-party SNTs are not subject to
Recovery siblings, ABLE account funds cannot Medicaid Estate Recovery (govern-
factors be bequeathed to others. In most ment payback). In these cases, remain-

states, ABLE accounts are subject to ing funds can be distributed to named
Medicaid Estate Recovery (govern- individuals or organizations.

ment payback) after the beneficiary’s

death. Remaining funds cannot be

transferred to any third party.

7 Spending ABLE account funds can be used for Funds can be used as determined by
requirements/ a broad range of costs that support trustees in accordance with the trust’s
goals the beneficiary. “Qualified disability spending provisions. Under federal and

expenses” are set forth in federal and state statutes/regulations, some food
state statutes/regulations. or housing-related expenses can cause
a reduction in government benefits.

8 Investment Apart from checking account options, Does not require the use of prede-

options each ABLE program offers prede- signed options. Allows special needs

signed investment portfolios through
vendor service providers (e.g., Black-
Rock, Vanguard, Schwab, and Sallie
Mae). Investment and management
options offer varying degrees of risk.

planners greater flexibility to custom-
ize a plan with targeted risks.
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tunities.’* Traditionally, the creation and implementa-
tion of an SNT provided a mechanism for protecting
financial assets for beneficiaries with disabilities while
still qualifying them for government programs. With
the proliferation of state-based ABLE or 529A ac-

TABLE 5

Coordinating an ABLE Account and a Special Needs Trust
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Creation, Use, and Maintenance of ABLE Accounts versus SNTs*®

long-term financial needs.”

counts, qualified individuals with disabilities have
additional options to help plan for their short- and

The SNT offers many distinct advantages that
are not available through an ABLE account. An SN'T:

Issue

Self-Funded Trust
(Nonpooled)

Third-Party Trust
(Nonpooled)

Pooled Trust

ABLE Account

What does the
creation process
require?

Attorney writes the
trust document.

Attorney writes the
trust document.

Grantor typically
uses the nonprofit
organization’s trust
format; however,
the language should
also be reviewed by
an SNP attorney.

Each state offers
online enrollment for
beneficiaries (or their
legal guardians) to
create an account.
State ABLE account
programs encour-
age users to set up
their own accounts,
but also warn of the
need for legal advice
from an attorney and
financial planner/tax
advisor.

Is an attorney and/
or financial planner
often used for the
setup?

Yes, to ensure all
trust terms are prop-
erly written and the
grantor’s wishes are
satisfied.

Yes, to ensure all
trust terms are prop-
erly written and the
grantor’s wishes are
satisfied.

Yes, to ensure all
trust terms are prop-
erly written and the
grantor’s wishes are
satisfied.

Sometimes, but
often not. Though
state ABLE account
programs encour-
age do-it-yourself
setup, personalized
guidance from an at-
torney and financial
planner/tax advisor
is strongly recom-
mended.

Who can deposit into
the account?

Deposits are limited
to the beneficiary’s
funds.

Any third party can
contribute funds ex-
cept the beneficiary.

Any third party can
contribute funds ex-
cept the beneficiary.

Any individual or
entity can fund the
account, including
the beneficiary (sub-
ject to contribution
limitations).

Who can create the
account?

The beneficiary can
create the account.
The grantor is the
beneficiary because
the law requires that
the trust be funded
with the beneficia-
ry’s funds.

The grantor can
create the account.
The grantor and

the beneficiary are
separate individuals/
entities.

The grantor can
create the account.
The grantor and

the beneficiary are
separate individuals/
entities.

Beneficiaries can
create their own
accounts.
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Creation, Use, and Maintenance of ABLE Accounts versus SNTs

Issue

Self-Funded Trust
(Nonpooled)

Third-Party Trust
(Nonpooled)

Pooled Trust

ABLE Account

Who controls
contributions and
distributions for the
account?

Generally, though
subject to legal ex-
ceptions, the trustee
managing the trust
is the beneficiary.

The appointed
trustee manages

the trust assets and
administers the trust
provisions on behalf
of the beneficiary.
All distributions
must be approved
by the trustee.

The appointed
trustee manages

the trust assets and
administers the trust
provisions on behalf
of the beneficiary.
All distributions
must be approved
by the trustee.

Generally, benefi-
ciaries manage their
own accounts.

If there is a balance
remaining after ben-
eficiary’s death, are
the assets subject to
government payback
(Medicaid Estate
Recovery)?

Yes

No

Yes or no, depend-
ing on the structure
of the trust and state
law.

Yes

Yearly fees

Yes, typically trustee
and/or investment
advisor fees.

Yes, typically trustee
and/or investment
advisor fees.

Yes, typically trustee
and/or investment
advisor fees.

Yes, account mainte-
nance fees (depend-
ing on the benefi-
ciary’s investment
selections and the
state ABLE program’s
administrative rules).

Yearly contribution
limits

No

No

No

Yes, subject to the
federal gift tax limit.

Maximum contribu-
tion limits (cumula-
tive balance)

No maximum hold-
ing limit.

No maximum hold-
ing limit.

No maximum hold-
ing limit.

Yes (the total amount
varies between state
ABLE program ju-
risdictions). The maxi-
mum holding amount
varies between state
programs and ranges
from $235,000 to
$529,000.

How many accounts
can an individual
have?

There are no limits to
how many SNTs an
individual may have.

There are no limits to
how many SNTs an
individual may have.

There are no limits to
how many SNTs an
individual may have.

An individual can
have only one ABLE
account.

(1) has broader eligibility criteria (e.g., no age-related
thresholds); (2) if a third-party SNT is used, it is not
subject to Medicaid Estate Recovery (government pay-
back) after the beneficiary’s death; (3) has no deposit
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and (6) provides wider options for investment choices
and client-customized management.*® The ABLE ac-
count offers multiple distinct advantages that are not
available through an SN'T: (1) relative ease in account
creation and maintenance; (2) nominal maintenance
fees; (3) state tax qualified contributions in several
states; (4) a wider range of categories of expenditures,
including room and board.?” See Table 5.

Conclusion

Because of the unique financial and economic
stresses facing people with disabilities as a population,
clients have a pressing need for clearly worded strategic
guidance from financial planners to help them navi-
gate ABLE accounts and SNT options. Unique stress-
es include greater “gateway costs” to receive health
care, assistance services, employment, transportation,
housing, education, and technology.”®* A 2020 land-
mark study by the National Disability Institute (NDI)
attempted to calculate these excess costs.”” NDI re-
searchers estimated that households with an adult with
disability that limits their ability to work require an
average of 28 percent more income to obtain the same
standard of living as a comparable household without a
member with a disability.*® According to the NDI, this
translates to an additional $17,690 a year for a house-
hold at the median income level.* Financial planners
are uniquely suited to help clients to address these ad-
ditional costs and may be able to provide tremendous
value to clients in carefully weighing how to coordi-

nate SN'T and ABLE account planning. Il
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(1) Financial planners should recognize that there are different
schools of thought regarding the terms “special needs” and
“disability.” Many people view the term special needs as
empowering and inclusive, especially in cases where individuals
with government-recognized disabilities consider their condition as
unique, but not personally disabling or incapacitating. A minority
of others, however, views the term special needs as an imprecise
moniker for a serious disability that impacts an individual’s ability
to conduct activities of daily living. For purposes of this article, the
authors use the terms disability and special needs synonymously.
(2) D. W. Wick, “The Expensive, Protective Estate Planning
Strategy: A New Paradigm for Estate Planning Design and
Administration,” Elder Law Journal 27 (2019): 115.

(3) Except where specified, all references to special needs trusts in this
article pertain to trusts as a broad, overarching term that includes
third-party trusts (both traditional and pooled) and first-party trusts.
(4) Note: Depending on their short- and long-term goals, specific
clients may not benefit from a coordinated ABLE account and
SNT. For purposes of this article, recommendations for financial
planners assume that if a trust beneficiary or ABLE accountholder
is not able to manage the financial tools, the beneficiary has a court-
appointed legal guardian or conservator (full or limited in scope)
to provide support with the decision-making process. For an early
review of the planning complexities facing people with disabilities
before the advent of ABLE accounts, see, for example, P. Sullivan,
“Wealth Matters: Exploring Trusts for the Disabled,” The New
York Times (November 5, 2010); accessed at: https://www.nytimes.
com/2010/11/06/your-money/06wealth.html.

(5) M. Lauderdale and S. J. Huston, “Financial Therapy and Planning
for Families with Special Needs Children,” journal of Financial
Therapy 3, no. 1 (2012): 3 (examining the factors associated with the
likelihood of having a plan that includes an SN'T among families that
have children with disabilities under age 18).

(6) 42 U.S.C. 1396p(d)(4)A (codifying self-settled trusts); 42 U.S.C.
1396p(d)@)C (codifying pooled trusts). See also K. B. McCoy,
“The Growing Need for Third-Party Special Needs Trust Reform,”
Case Western Reserve Law Review 65 (2014): 461. Note: Other
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combinations of SNTs exist, e.g., a third-party pooled trust. The
scope of this article focuses on the three primary SNTs: first-party
trust (nonpooled), third-party trust (nonpooled), and pooled trust.
(7) D. A. Rephan and J. Groshek, “ABLE Act Accounts: Achieving
a Better Life Experience for Individuals with Disabilities
with Tax-Preferred Savings (and the Old Reliable Special and
Supplemental Needs Trust),” Mitchell Hamline Law Review 42,
no. 3 (2016): 963; accessed at: https://open.mitchellhamline.edu/
cgi/viewcontent.cgi?article.1034&context.mhlr.
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Trusts: Development of an Improved Approach (Part II),” New
York State Bar Association Journal 91, no. 2 (March 2019): 12-20;
accessed at: hteps://nysba.org/app/uploads/2020/04/March-Journal-
2019-WEB.pdf. See also E. Wilcenski and T. Pleat, “Administration
of Special Needs Trusts: Development of an Improved Approach
(Part III),” New York State Bar Association Journal 92, no. 3 (April
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