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ABSTRACT

This article reviews recent literature, pol-
icies, and litigation concerning guardian-
ship matters to analyze public and private
guardianship programs across all 50 states.
Special needs planners should consider that
guardianship issues are rife with systemic
inequities and inefficiencies. The authors
conclude that planners must be aware of at
least five possible pitfalls to best serve their
clients: (1) There is a pressing need for im-
proved government oversight of guardian-
ship arrangements; (2) A full guardianship
order can sometimes remove more rights
than necessary; (3) Guardians can face con-
flicts of interest between their income and
fiduciary duty; (4) Federal and state govern-
ments do not have comprehensive datasets
to analyze guardianship matters in detail;
and (5) Guardianship reform policies are sty-

mied by insufficient government funding.

Editor’s note: This article is the first of a three-part series from
the Journal on guardianship policy issues in special needs
planning. In the November 2020 issue, see “Implementing
Guardianship Policies in Special Needs Planning: Five Po-
tential Positives” where Kelly et al. examine the benefits of
leveraging guardianships when serving clients with special
needs. See also ‘A 50-State Review of Guardianship Laws:
Specific Concerns for Special Needs Planning” by Kelly et al.
in the January 2021 issue, which contains best practice guid-
ance for navigating state-specific issues.

Quis costodiet ipsos custodies?
But who is to guard the guards?
—Juvenal, Roman satirist and poet (60-130 BC)

Overview
ourts assume jurisdiction in guardianship
matters to protect people who, because of a
severe illness or disability, are unable to care
for themselves.! At its core, a guardianship is a trust
relationship in which a court gives one person—a
guardian—the duty and power to make personal and/
or property decisions for the benefit and protection of
a beneficiary (also referred to as a “person subject to
guardianship”).? Beneficiaries can be minors or adults.
The title of guardian is not used consistently
across all state codes. In certain jurisdictions, the title

Vol.74,No.5 | pp. 42-54 « o « e . .
of “custodian” or “conservator” is used to describe ei-
This issue of the Journal went to press in August 2020. . . . .
ther a full guardian or various types of guardianships
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with limited authority. Ideally, a total guardianship
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is designed to care for all of the essential elements of
a beneficiary’s health and wellness. A guardianship
must be appointed by a judge. Each guardian has a
fiduciary duty to act in a beneficiary’s best interests
at all times.? In most states, a full guardian’s scope of
authority is extremely broad. It can include deciding
where an individual will live, when to seek medical
care, whether family members are allowed to visit,
and how to spend retirement savings.*

A judge must first declare a beneficiary as lacking
legal capacity before issuing a court order to appoint
a full guardian. This means that the beneficiary is
entirely incapable of managing personal and business
affairs and therefore unable to fully safeguard against
harm to personhood and/or property’ The most
common populations served by guardians fall into
four categories: those with age-related disabilities,
intellectual and developmental disabilities (IDDs),
traumatic brain injuries (TBls), and severe mental
health incapacities.® Financial practitioners should
note the term “legal capacity” for purposes of guard-
ianship must be distinguished from the beneficiary’s
mental ability.” The former embodies individual legal
rights to have standing to bring and defend lawsuits
and enter into/execute legally binding contracts. On
the other hand, mental or cognitive capacity issues
in guardianship matters focus on a person’s ability
to express personal will and intentions.® Depending
on the jurisdiction in question, state law may require
guardians to take a beneficiary’s preferences into ac-
count when making life-changing decisions.”

There are two main guardian types: public and
private. When a beneficiary cannot afford a private
professional guardian and does not have family
members or friends who are willing/able to serve as
a guardian, a court will appoint a public guardian at
a state’s expense. By contrast, private guardians can
be a beneficiary’s family member, friend, or a private
professional guardian (an individual, agency, or orga-
nization). In cases of private guardianship, the cost
of guardianship services is paid out of a beneficiary’s
estate (often a special needs trust or other estate as-

JOURNAL OF FINANCIAL SERVICE PROFESSIONALS |

43

set). The fees for private guardians differ depending
on state laws and include professionals who are em-
ployed by for-profit companies or nonprofit organi-
zations. Families often choose to hire a professional
guardian when there are intrafamilial disputes about
how finances or health care decisions should be man-
aged." Financial planners should note that many
guardian fee procedures and compensation schedules
are published on state district court websites or avail-
able through county probate offices."

In theory, the relationship between courts and
guardians is hierarchical—the judicial branch (in
coordination with executive agencies) has the pri-
mary responsibility to monitor appointed guardians.
Courts are deemed the “superior guardians” with ul-
timate jurisdiction over all guardianship decisions;
guardians serve as appointed officers of the court.”
In Kicherer v. Kicherer, the Maryland Court of Ap-
peals emphasized this matter stating, “In reality the
court is the [one true] guardian; an individual who
is given that title is merely an agent or arm of that
tribunal in carrying out its sacred responsibility.”"?

Although guardianship procedures are governed
by statute, guardianship decisions also are made ac-
cording to principles of legal equity. The Doctrine
of Equity embodies the spirit of fairness, justness,
and right dealing—indeed, U.S. common law states
that equitable remedies are required whenever tradi-
tional legal remedies are insufficient or inadequate to
rectify a plaintiff’s damages.'* As a general rule in a
guardianship decision, a judge analyzes the totality
of the circumstances surrounding a particular bene-
ficiary’s needs and capability to make reasonably in-
formed decisions. The judge decides whether equity
requires the appointment of a guardian to safeguard
the beneficiary’s best interests. In turn, guardians
also are expected to make decisions based on equi-
ty—analyzing the totality of the circumstances con-
cerning the beneficiary—to protect the beneficiary’s
person and estate.” The rub is that equity concerns
are usually multifaceted in nature and can some-
times be subjectively construed.

SEPTEMBER 2020



Implementing Guardianship Policies in Special Needs Planning:
Five Possible Pitfalls

Annemarie M. Kelly et al.

As its name suggests, a legal “totality of the cir-
cumstances” evaluation for the best interests of a po-
tential beneficiary requires that a judge consider all of
the factors surrounding an issue or event. So, when a
declaration of incapacity decision needs to be made,
the court will take into account several factors to de-
termine the best course of action that yields the most
positive and productive result for proposed beneficia-
ry." The legal burden of proof for determining inca-
pacity varies between states. Each state uses one of
three standards: beyond a reasonable doubt (a higher
standard of proof that is commonly used in criminal
cases, but a minority view among state laws), by clear
and convincing evidence (a majority rule in most
states), and a mere preponderance of the evidence (a
lower standard of proof that is commonly used in civ-
il actions, and a competing minority view)."

Few areas of the law are more disjointed and
challenging to implement effectively than guardian-
ship for special needs planning (SNP)." Interestingly,
these challenges for governments are anything but
new. In fact, back in the 16th century BC, these is-
sues were included in the Babylonian Code of Ham-
murabi, the earliest known written laws from ancient
Mesopotamia.” Looking back through the annals
of history, a mix of competing government priori-
ties and varied prejudices kept guardianship law and
SNP from evolving equitably. From its inception,
through its slow evolution through Roman antiquity

TABLE 1

and English common law, to the present day’s Amer-
ican legal system, guardianship law has lacked—and
to a great extent, continues to lack—fairness and
equity. It has always been—and continues to be—a
great challenge for policymakers to create systematic
processes for follow-up and follow-through to ensure
the best interests of the beneficiary.

A nationwide review of guardianship laws, policy,
and scholarly literature confirms serious and ongoing
failures, shortcomings, and impediments to efficien-
cy within the guardianship system as a whole. These
concerns should serve as reminders for all stakehold-
ers that guardianship is designed to be imposed when
absolutely necessary and with extreme concern for
the beneficiary’s health and wellness. Moreover, all
guardianships must be subject to meaningful govern-
mental oversight that is both consistent and substan-
tive. Though each state has laws designed to protect
due process rights—and to ensure that guardians
satisfy their fiduciary duties—these laws are incon-
sistently applied and enforced across the country. See
Table 1, which summarizes the key reforms that are
needed to help protect individuals in the guardianship
system against negligence, abuse, and exploitation.

There is a need for greater attention to process-
es for the selection and monitoring of guardians. All
in all, financial planners must be keenly aware that
the current guardianship system does not uniformly
protect individuals subject to guardianship to advise

Key Reforms Needed to Further Safeguard Individuals Subject to Guardianship

Increased
Screening

Increased
Education

Increased
Monitoring

Increased
Enforcement

All courts must
thoroughly screen
prospective guardians
and seek to ensure only
those in absolute need of
a guardian are assigned a
guardianship.

Prospective guardians
must be required to
complete training and
education prior to
assuming guardianship
duties.

Courts and other govern-
ment entities must
monitor the caretaking
and spending activities of
all guardians to identify
any instances of abuse,
neglect, and exploitation.

Guardians who have
committed abuse must
be removed from their
duties, pay fines, and/or
face jail time.
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their clients accordingly. The following section ex-
plores each possible pitfall in-depth to assist financial
planners in that process.

Possible Pitfalls

Possible Pitfall 1: There Is a Pressing Need for
Policies to Improve the Government’s Oversight
of Guardians and Guardianship Arrangements

Laham describes the current American guard-
ianship system as hampered by “failures of trust”
and con artists.”’ She asks, “Who is guarding the
guardians?”?* Today’s guardianship procedures
constitute an “open invitation to potential abuse”
because they are “relatively unrestricted.” It is
widely documented that courts generally lack the
time and resources to thoroughly monitor guard-
ianship cases. Some states have created new admin-
istrative agencies dedicated to providing oversight
on guardianship matters; however, these efforts
have been grossly underfunded to date. A lack of
meaningful judicial and administrative oversight
has created challenges in investigating and en-
forcing protections against allegations of guardian
mismanagement. A pressing need exists for policies
to improve government oversight of guardians and
guardianship arrangements to identify and remove
predator guardians who are taking advantage of
vulnerable beneficiaries.

Federal and state governments have long recog-
nized that a minority number of guardians seek to
use the guardianship system to exploit those with
special needs. In these situations, beneficiaries are
vulnerable to physical, emotional, and financial harm
from the very system that was established to help pro-
tect them. In the U.S. Senate Special Committee on
Aging’s most recent report on guardianship issues in
America, this concern is highlighted:

Most guardians are selfless, dedicated individu-

als who play an important role in safeguarding

vulnerable individuals. However, recent reports
of guardianship abuse highlight cases where
guardians have abandoned their duty of doing
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what is in the best interest of the individual in
their care. Unscrupulous guardians acting with
little oversight have used guardianship proceed-
ings to obtain control of vulnerable individuals
and have then used that control to liquidate as-
sets and savings for their own personal benefic.”*
Many of the government’s current monitor-
ing systems are generally inadequate to ensure that
beneficiaries are protected against abusive guard-
ians. For instance, in 2018, a professional guardian
and her colleagues in Nevada were indicted on more
than 200 felony counts after they allegedly used the
guardianship process to financially exploit over 150
people.” In a different case, two beneficiaries from
North Carolina lost hundreds of thousands of dollars
through exploitation by a family member who served

26 In this and other similar instanc-

as their guardian.
es, abuses continued unchecked for years.

Just as there are many undocumented cases of
personal success made possible with guardian as-
sistance, there are also many unreported cases of
guardianship abuses. Consider, for instance, a 2017
story from the New York Times called “How the El-
derly Lose Their Rights.”” In this case, Rudy and
Rennie North of Nevada were subject to an inap-
propriate full guardianship when a limited guard-
ianship, trustee, home care professional, or other
caregiver would have sufficed to meet their needs.
The Norths were traumatized by an abusive and
controlling guardian who inappropriately sold the
Norths’ assets:

April Parks, the owner of the company called A

Private Professional Guardian, met Rudy and

Rennie for the first time when she appeared at

their home with a court order from the Clark

County Family Court to relocate them to an

assisted living facility. As Aviv explains, Parks

had filed an emergency ex-parte petition, which
provides an exception to the rule that both par-

ties must be notified of any argument before a

judge...[wlithout their realization, the Norths

had become temporary wards of the court.*® The
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guardianship appointment was based on Parks’
allegations that the Norths posed a ‘substantial
risk for mismanagement of medications, finan-
cial loss and physical harm.* Ms. Parks filed a
brief letter from a physician’s assistant—whom
Rennie had seen once—stating that ‘the patient’s
husband can no longer effectively take care of the
patient at home as his dementia is progressing.*
In addition, Ms. Parks filed with the court a let-
ter from one of Rudy’s physicians, who described
him as ‘confused and agitated.” The article
stresses that ‘Rudy and Rennie had not under-
gone any cognitive assessments—[t/hey had nev-
er received a diagnosis of dementia.’*?
In the Norths’ home state of Nevada and several oth-
er jurisdictions, anyone can become a guardian sim-
ply by taking a qualifications course, provided they
have not been convicted of a felony or recently de-
clared bankruptcy.?®
In 1987, the U.S. House Select Committee on
Aging published a report titled, “Abuses in Guard-
ianship of the Elderly and Infirm: A National Dis-
grace.”** It poses the question: “What checks are in
place to protect...[a] person from abuse by his or her
guardian?” The report offers a brief, but ominous
answer: “There are few.”® It adds, “Even in states
that do require financial reporting, there is often
little or no auditing of these reports.”*® Alarmingly,
to this day, these same concerns regarding limited
restrictions to protect beneficiaries from abusive
guardians and inadequate judicial court monitor-
ing persist in all states to greater or lesser degrees
of severity. Most states still do not require detailed
accounts of guardianship activities and do not have
the tools to audit all reports. While all guardians
must file initial and yearly plans with the courts,
the scrutiny that plans receive varies between court
circuits.”” Oftentimes, guardianship reports receive
only minimal scrutiny.
Typically, governmental agencies lack the fund-
ing and personnel to provide detailed oversight of
guardians. Because guardianship is an enormous re-
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sponsibility, many policymakers and nonprofit orga-
nizations fear the potential for abuse is enormous.*®
As Santich notes, “[Guardians who receive a full scope
of authority from a court’s Guardianship Order] can
decide whether your leg should be amputated, your
dog should be euthanized, the home that has been in
your family for generations should be sold—and even
where you should live.”®* Santich adds that there is a
serious concern that state governments are “making it
too easy to become a guardian and too hard to get rid
of the bad ones.™®

Guardianship concerns are moving to the fore-
front of policy agendas in most states, particular-
ly those who have high rates of retirees. In Florida,
for example, the tide of guardianship cases has risen
extremely fast. In 2018, the Florida Office of Public
& Professional Guardians (OPPG), a branch of the
State Department of Elder Affairs, issued an annu-
al report on guardianship investigations—one of the
first truly comprehensive reports on state guardian-
ship services in the country.”" It notes that with the
550 professional guardians statewide, the OPPG re-
ceived “more than 140 legally sufficient complaints”
against professional guardians.*> This figure indicates
that approximately one in five professional guardians
in Florida received a formal complaint that required
further investigation.”® Interestingly, of these com-
plaints only one resulted in the office requesting that
the guardian’s registration be revoked; 26 complaints
“supported the issuance of a letter of concern.”™*

Based on the extremely limited amount of data
available on the topic, it appears that the courts rarely
receive complaints of abuse, neglect, or exploitation
regarding public guardians.® It is possible that the
lower number of complaints against public guardians
is because their beneficiaries lack resources and/or
family members available to advocate on their behalf.
In light of the aforementioned concerns, federal and
state laws require the courts to oversee guardianship
and be vigilant in ensuring that guardians promote
the best interests of the beneficiary without abuse,
neglect, or exploitation. The court itself may be un-
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able or unwilling to provide sufficient oversight of the
guardian. Additionally, if a beneficiary has severe in-
capacities, then they may entirely lack the ability to
identify instances of fraud, abuse, and exploitation,
let alone report those concerns to a third party. As
such, financial planners working with families where
guardianship may be necessary must help the client
make careful choices to ensure that worst-case sce-
narios are avoided and a means for providing over-

sight is established.

Possible Pitfall 2: In Certain Situations,
a Court Order for a Full Guardianship
Over an Individual Can Remove More
Rights Than Is Necessary and Therefore,
Is Not the Best Means to Provide Support
and Protection to an Individual. It
Is Procedurally Difficult to Restore
an Individual’s Rights Once a Full
Guardianship Order Is in Place

Once established, a guardianship can be ex-
tremely difficult to remove. When a full guardian-
ship order is imposed, protected individuals lose
many of their basic rights, including the right to
choose with whom they visit, communicate, and

% In cases where an individual truly lacks

interact.
capacity and has a dedicated guardian, guardianship
arrangements can be a valuable means for ensuring
the continued care and well-being of the beneficiary.
Apart from prison and the forced institutionaliza-
tion of those who are a danger to themselves or oth-
ers, guardianship is one of the most restrictive means
for taking away an individual’s control of their lives.
In 1987, the Associated Press (AP) published a series
of articles on guardianship concerns.” One article
contains this alarming message:
The nation’s guardianship system, a crucial last
line of protection for [those who are] ailing elder-
ly, is failing many of those it is designed to pro-
tect. A year-long investigation by the Associated
Press of courts in all 50 states and the District
of Columbia found a dangerously burdened and
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troubled system that regularly puts elderly lives in
the hands of others with little or no evidence of
necessity, then fails to guard against abuse, theft,
and neglect. In thousands of courts around the
nation every week, a few minutes of routine and
the stroke of a judge’s pen are all that it takes to
strip. . .basic rights.*® [emphasis added]
Over three decades have passed since the above
AP report was issued; however, recent stories of abuses
in the guardianship system demonstrate these prob-
lems continue. In 2009, the Utah State Courts Ad
Hoc Committee on Probate Law and Procedure is-
sued a warning to the State Judicial Council that is
similar to the 1987 warnings from advocates in the
AP.# The Utah State Courts reported, “The appoint-
ment of a guardian or a conservator removes from a
person a large part of what it means to be an adult: the
ability to make decisions for oneself.”® They added,
“We terminate this fundamental and basic right with
all the procedural rigor of processing a traffic ticket.”'
The sweeping nature of guardianship under-
scores the second serious possible pitfall in the
guardianship process: the de facto permanency of
guardianship arrangements. Most often, with some
exceptions, guardians are given their authority in
perpetuity under the assumption that the beneficia-
ry’s circumstances will not change and that they will
not develop the ability to make reasonably informed
decisions. Stated another way, there is usually an as-
sumption that the situation that prompted the need
for a guardian will not pass. Of concern is the fact
that, once made, guardianship determinations are
difficult to overturn. In many states, once a court has
deemed a person to be in need of a guardian, that per-
son no longer has the legal capacity to enter into or
execute binding contracts. As such, many states will
not allow beneficiaries to hire an attorney and/or set
aside the necessary funds to challenge a guardianship
determination. In this situation, the beneficiary may
have restricted access to the resources necessary to
challenge their guardianship arrangement in court.
There is a growing concern in guardianship lit-
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erature that courts may be too quick to grant full
guardianship when limited guardianship is more ap-
propriate. Even in situations where a judge has the
best of intentions for the prospective beneficiary, it is
easy to see how these oversights might occur. Never-
theless, in certain cases, a full guardianship order can
remove more rights than absolutely necessary and, as
such, it is not always the proper vehicle to provide sup-
port and protection to an individual with serious dis-
abilities. Stated another way, full guardianship is not
a “one size fits all” way to protect our society’s most
vulnerable children and adults. Government agencies
have recognized that courts may inappropriately fa-
vor full guardianships arrangements to address spe-
cial needs concerns because they are procedurally less
complicated to establish and maintain. Full guard-
ianships do not require additional court hearings to
establish the detailed needs of the proposed benefi-
ciary and then limit the scope of a court-sponsored
guardian accordingly. As the Senate Committee on
Aging’s research points out, additional guardianship
hearings can place a “burden” on already stressed
court dockets.”” Particularly when a family member
is available to serve as guardian, there often is a pre-
sumption of mutual love between the family member
and prospective beneficiary. It can sometimes seem
tempting for courts—and altogether more expedi-
tious in managing their busy workload—to grant a
full guardianship.”®

There are exceptions to this general rule. In 2018,
the Senate Committee on Aging recognized the grow-
ing body of research that confirms it is possible for some
individuals who are subject to guardianship to regain
their legal capacity.* Though these circumstances are
rare, there are documented “cases where an individu-
al who has recovered from a temporary incapacitating
injury, or an individual with a disability who develops
the skills necessary to make certain decisions.”

Notwithstanding such exceptions, financial
planners should be sure the client understands the
likelihood that guardianship is a permanent decision,
one likely not to be revoked. Before including a rec-
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ommendation for guardianship, the financial advisor
should be sure all parties affected understand the
implications of such a decision. But in some cases,
guardianship is the correct call to protect the individ-
ual with special needs and, where it is called for, the
financial planner needs to place guardianship in the
context of a comprehensive long-term financial plan
to ensure the guardianship functions as intended.

Possible Pitfall 3: Under Current Laws,
Guardians Can Face Conflicts of Interest
between Personal Cost Management and
Their Fiduciary Duty to the Individual
Subject to Guardianship

Financial planners must take care to weigh such
potential conflicts of interest when helping clients
choose an appropriate type of guardian for the spe-
cial needs of the beneficiary. In a 1984 study of pub-
lic guardianship programs, SNP attorney Winsor
Schmidt astutely pointed out how several possible
conflicts can arise.”” He writes, “Public guardianship
programs risk the self-aggrandizing position of both
petitioning for adjudication [of legal incapacity]...
and serving as guardian, the conflict-of-interest po-
sition of being part of a social service agency, inade-
quate staffing and funding, and...lax procedures.”®

Today, this assessment still rings true in several
respects. Many public guardians, as well as private
ones, receive a profit to perform their services that is
paid for with the beneficiary’s assets. This in and of
itself is not a conflict of interest. It is a serious con-
cern, however, that guardians, both public and pri-
vate, are paid for with a beneficiary’s assets while also
subject to minimal oversight. In cases of private and
public guardians, there is a true risk that any person-
al need for increased compensation may come at the
expense of a beneficiary.

If they are required, most annual guardianship
report filings with state court simply are not mean-
ingfully designed to root out and catch instances of
abuse, fraud, and conflicts of interest. For example,
the state of Michigan Courts’ form for the “Annu-
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al Report of Guardian on Condition of Legal Inca-
pacitated Individual” is just three pages in length.””
The form requires guardians to explain whether the
adult’s current mental condition and current social
condition have “remained about the same,” “im-
proved,” or “worsened” with a text field limited to
just 97 typed characters and spaces.’® This same form
provides a text field of just 282 typed characters and
spaces to explain all of the activities that were per-
formed by the guardian on behalf of the individual
subject to guardianship in the past year.””

Financial planners must recognize that guardians
have several possible conflicts of interest which may put
them at odds with their fiduciary duty to the benefi-
ciary. Guardians are paid under a rate set by the court.
Public guardians who have a steady case load of dozens
of clients stand to reap lucrative salaries.®* Many states
have limits on the number of beneficiaries that private
guardians can have on their docket at one time. There
is often no limit for professionals, however, who have
been known to have more than 100 open cases.® As
Cordeiro asks, can a single guardian provide adequate
care for “hundreds of sick or disabled people, many of
them elderly, declared incapacitated by a judge, and in
need of someone to handle their medical decisions, fi-
nancial affairs, or both?”* Even if a guardian procures
the assistance of third-party agents to assist the guard-
ian with their responsibilities, the size of a guardian’s
caseload may compromise the quality of the attention
to the needs of the beneficiary.

Possible Pitfall 4: Few States Have the
Procedures and IT Systems in Place to
Collect Accurate and Detailed Guardianship
Data; Therefore, Large, Reliable
Datasets Are Not Yet Available to Inform
Guardianship Policy Decisions

At present, most state governments and federal
agencies cannot collect, maintain, and publish exten-
sive, accurate guardianship data logs for the same key
reasons that they cannot provide detailed guardian-
ship services examinations: limited numbers of trained
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staff and inadequate budget allocations.®® Data col-
lection efforts for guardianship studies are further
complicated because guardianship statutes can vary
widely and, in the majority of states, the court records
are kept as confidential records under judicial seals.*
It is procedurally difficult to remove the extensive
amount of individually identifiable information from
sealed records so that they can be declassified. Con-
sidering the vast legal powers given to a guardian—it
is one of society’s most drastic interventions—some
experts consider the lack of meaningful government
data to be unconscionable.”” Without direct evidence
from reliable datasets, it is likely that guardianship re-
form strategies will continue to evolve slowly.

The American Bar Association (ABA) Com-
mission on Law and Aging explores data concerns at
length ina 2017 report concerning restoration of rights
issues in adult guardianship cases.®® It notes that the
statutes each state, on paper, provide for termination
of a guardianship order and restoration of rights, how-
ever, “there are no data on the frequency with which
restoration occurs and under what circumstances.”’
The ABA explains that guardianship generally is ple-
nary and permanent, leaving no easy or efficient way
out for those who do not actually require guardians
or those who only required a temporary guardian.®®
According to the ABA’s analysis, guardianship is fre-
quently an experience of ““until death do us part’ but
often far harder to undo than a marriage.””

As with so many other concerns with guardian-
ship work, this pitfall is due largely to the cost—it
is expensive to collect, review, and store records, let
alone maintain the necessary staff and IT systems re-
quired to follow up on copious records. The Senate
Committee on Aging has researched this concern in
detail and concluded as follows:

Few states appear able to track the total number

of individuals subject to guardianship, let alone

record demographic information, the types of

guardianship being utilized, or the extent of a

guardian’s authority. The lack of broad state and

national data makes it very difficult to identify
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trends in guardianship, leaving advocates and
policymakers in the dark when trying to enact
reform...Differences in systems for overseeing
guardians across states and territories make
compiling accurate and comprehensive national
data difficult.”

In a 2016 investigation of guardian elder abuse,
the U.S. Government Accountability Office (GAO)
also confirms that guardianship research has nu-
merous barriers to data collection. The GAO states,
“The extent of elder abuse by guardians nationally
is unknown due to limited data on the numbers of
guardians serving older adults, older adults [with]
guardianships, and cases of elder abuse by a guard-
ian.””" Six states were selected for the GAO’s survey:
California, Florida, Minnesota, Ohio, Texas, and
Washington.”? Per the GAO, none of the court offi-
cials in those states were “able to provide exact num-
bers of guardians for older adults or of older adults
with guardians.””® After interviewing court officials
further, the GAO also discovered that “none of the six
selected states appear to consistently track the num-
ber of cases related to elder abuse by guardians.””*

Most experts contend that often-cited estimates
for the number of adults and assets under guardian-
ship in the United States are grossly underestimat-
ed because they are only based on information from
selected states with the most reliable data. Uekert
and Duizend, both personnel from the National
Center for State Courts (NCSC), published a “best
guess national estimate” on the matter using data av-
eraged from four states to posit that there are 664

TABLE 2

active pending guardianship cases for every 100,000
adults.”” Applying this extrapolation to the U.S.
adult population, there are 1.5 million active pending
adule-guardianship cases. Uekert and Duizend fur-
ther note that the “variance between states is high,
and the number of active pending adult-guardian-
ship cases could range from fewer than 1 million to
more than 3 million.””

By comparison, in 2016, the NCSC estimat-
ed that there were approximately 1.3 million adult
guardianship cases in the United States and an esti-
mated $50 billion of assets under guardianship. See
Table 2.77 It should be noted these were merely edu-
cated estimates based on a survey sample that was not
nationally representative. The NCSC was only able
to collect information from 187 respondents in 36
states/territories because the remaining states did not
have the necessary data to share with the NCSC.”® In
2019, Congressional findings concerning guardian-
ship continue to cite the 2016 figures from the NCSC

as part of calls for reforms to guardianship law.”

Possible Pitfall 5: Guardianship Reform
Efforts Continue to Be Stymied by
Insufficient Funding from Stretched Federal,
State, and Local Government Budgets

Federal and state budgets concerns are present
in the each of the above possible pitfalls. The guard-
ianship reform efforts that are discussed herein have
been long stymied by stretched federal, state, and
local government budgets. According to the ABA’s
Commission on Law and Aging, state legislatures

By the Numbers: National Probate Estimates on Guardianship Reform

1.3 million open guardianship cases

There are over 1.3 million active adult guardianship or
conservatorship cases in U.S. courts.

$50 billion in assets subject to guardianship
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enacted approximately 270 adult guardianship bills
from 2011 to 2018.%° These changes ranged in scope
from a complete revamp of code provisions to minor
changes in procedure. The ABA Commission notes
that most policy guardianship changes “have been
steps forward for individuals in safeguarding rights,
addressing abuse, and promoting less restrictive op-
tions—but a few have taken steps back...[t/he real
challenge lies in turning good law into good prac-
tice.”®" All stakeholders who are involved in guard-
ianship planning matters are impacted by this lack of
large, comprehensive government data.

Conclusion: Summary Observations
and Suggestions on How Financial
Planners Can Avoid the Five Possible
Pitfalls in Guardianship Matters

While most guardians assume their duties for

good reasons, the guardianship system as a whole is a
morass of potential risks and challenges.®* Financial
planners who assist clients subject to guardianship
must be keenly aware of the possible pitfalls discussed
above. A process approach to address each pitfall con-
cern should be built into the design of the overall fi-
nancial plan with clearly documented expectations
for the guardian:

1. Given the lack of adequate government controls
over guardianship, the financial planner should
consider a system of checks and balances that
builds in a private, third-party review whenever
possible. This might include:

a. documenting detailed expectations for the
guardian and ensuring that the guardian is
legally bound to follow those expectations
pursuant to a court order;

b. designating an additional party (a family
member, friend, or private organization) as an
independent trustee charged with perform-
ing an annual examination of the beneficia-
ry’s personal health and financial wellness in
relation to a guardian’s services; and/or

c. holding assets for the beneficiary in external

trusts that the guardian does not legally control.
In the event a guardian’s actions present a seri-
ous cause for concern, the independent trustee
can help to bring the concern to light; the trustee
will likely have to file a complaint with law en-
forcement and/or petition the local probate court
to seek a legal resolution of the matter at hand.
Under this planning model, certain assets are
controlled separately by the independent trustee
in vehicles like an ABLE savings account (also re-
ferred to as an Achieving a Better Life Experience
or 529A account), third party trust, and/or spe-
cial needs trust. The examiner’s assigned assets
must be separate from those that the guardian
is assigned to manage. To ensure that any finan-
cial plan is legally binding over the beneficiary’s
appointed guardian, all details must be express-
ly delineated within a judge’s court order. The
court must approve which specific assets are sub-
ject to the guardian’s control and which are not.
Because the de facto state of American policy
is that guardianships are often permanent, the
financial planner should painstakingly confirm
that a guardianship is truly necessary to service
the client. When a less restrictive alternative to
guardianship is possible, a guardianship is an in-
equitable violation of constitutional rights. That
said, a necessary guardianship can be seen as
an asset of additional protection to a vulnerable
beneficiary if all pitfalls are avoided. If a planner
has any concern regarding a proposed or existing
guardianship appointment, best practices require
independent evaluation from health care provid-
ers to determine the correct approach based on
the individual circumstances of the beneficiary.
Financial planners cannot affect how govern-
ments allocate resources for probate court. Here,
private financial planning services must inno-
vate to ensure the best possible outcomes for
beneficiaries. The role of the financial advisor
increases the likelihood that clients will avoid all

five possible pitfalls. Il
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(1) Financial planners should recognize that there are different schools
of thought regarding the terms “special needs” and “disability.” Many
view the term special needs as empowering and inclusive, especially
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In addition, in the past, the terms “ward,” “incompetent person,”

and “incapacitated person” were often used to describe individuals who
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have a court-appointed guardian. The authors submit that the label
of ward indicates a pejorative state of total dependence. Instead, the
authors recommend that professionals who work with special needs
planning matters strictly use person-first language in all communica-
tions with the client, their family, and third parties. The authors sug-

» «

gest using the terms “individual subject to guardianship,” “beneficia-
ry,” “adult who is the subject of a proceeding,” and/or “principal” to
describe a person who receives guardianship services. All in all, these
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al’s right to self-determination and general autonomy. In addition, the
authors encourage financial planners to generally avoid using the term
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