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ABSTRACT

People with disabilities are often targets for 

exploitation. Persons with disabilities subject 

to guardianship require additional planning pro-

tections to safeguard them from financial pre-

dation. This article reviews the literature on this 

topic and identifies key areas of concern that fi-

nancial advisors should address to protect this 

vulnerable population.

Overview
uardianships exist to protect individuals 
found by a court to be incapable of mak-
ing important life decisions on their own. 

Guardianships can be whole or partial, depending 
upon the various levels of independence of the sub-
ject of the action.1 Indeed, the topic of guardianship 
itself is complicated and extensive.2 For purposes of 
this article, a guardianship addressing all aspects of 
decision making is assumed. The subsequent discus-
sion considers specific concerns the financial advisor 
should address and the tools put in place to service 
the client to avoid future and unnecessary complica-
tions, or, in the worst case, exploitation of the person 
subject to guardianship.
 To that end, this article reviews some (though 
not all) of the most typical planning tools or mech-
anisms used to provide for clients with disabilities 
who are also subject to guardianship, to assist fi-
nancial planners in preparing comprehensive finan-
cial plans for their clients needing such planning. 
As such, the topics here might be thought of as a 
checklist for such planning and a minimum of such 
protections rather than a comprehensive detail of 
what might be needed or possible.
 Notwithstanding, for every client with dis-
abilities who is subject to guardianship, financial 
planners should provide advice to ensure ongoing 
protection of financial assets, changes in govern-
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ment benefit eligibility, the person subject to guard-
ianship, and provisions for a system of checks and 
balances for those persons and/or entities charged 
with direct decision making for the person subject 
to guardianship, such as the guardians themselves. 
In the latter case, an important distinction is made 
between the planning needs of a dependent child 
subject to guardianship due to disability that pres-
ents in childhood and the needs of an older, often 
retired adult, who is subject to guardianship later 
in life.3 While the latter is an important topic, the 
discussion here is restricted only to the former case, 
where the parents of a disabled child are the guard-
ians and must plan for how the care they are provid-
ing will continue after their deaths.4

Protecting the Assets
 Among the most common financial planning 
tools available to service clients subject to guardian-
ship are special needs trusts (SNTs) and ABLE ac-
counts.5 While a detailed discussion of both SNTs 
and ABLE accounts is beyond the scope of this arti-
cle, a summary of their key features is provided below 
as background for discussing the financial planning 
concerns that arise when the beneficiary of these 
planning tools is subject to guardianship.
 Special Needs Trusts—SNTs are specially craft-
ed trusts designed to maintain eligibility of govern-
ment benefits, primarily Medicaid, Supplementary 
Security Income (SSI), and the Supplemental Nu-
trition Assistance Program (SNAP). These trusts 
supplement, but do not replace, public benefits. If 
structured properly, they are not subject to Medicaid 
recapture at the beneficiary’s death. They do not have 
limits in terms of contributions or account balance 
totals that might affect eligibility for public services 
or benefits. Additionally, the account balance can be 
passed on to the trust’s remainder beneficiary(s) af-
ter the disabled beneficiary dies. SNTs can be either 
first-party (funded with assets of the beneficiary) or 
third-party (funded with assets from others). A key 
distinction for planning purposes is that first-party 

SNTs are subject to Medicaid recapture upon the 
death of the beneficiary.6

 ABLE Accounts—ABLE accounts are tax-ad-
vantaged savings accounts that allow contributions 
to grow tax free for the benefit of the account owner 
up to $100,000 and still qualify the disabled person 
for public benefits such as Medicaid, SSI, and SNAP.7 
An important difference between SNTs and ABLE 
accounts is that the latter can be used for a much 
wider range of expenses than SNTs. ABLE account 
balances after the death of the beneficiary can be sub-
ject to Medicaid recapture.8 Additionally, an ABLE 
account can only be inherited by a disabled sibling of 
the account owner.
 Taken together, SNTs and ABLE accounts can 
work in concert to maximize the quality of life for the 
disabled beneficiary.9 When the beneficiary is subject 
to guardianship, such coordination is more compli-
cated. That is in part because, in an ideal situation, 
the beneficiary controls the ABLE account on their 
own and works directly with the trustee for distribu-
tions from the SNT. Under an initial guardianship, 
the guardian (likely one or both parents) is the in-
termediary in both cases between the person with a 
disability and the ABLE account and the SNT. Later, 
in the case of an SNT, that intermediary is likely the 
trustee. While individuals can serve as trustees, it is 
prudent that the grantor (often the parents of the dis-
abled beneficiary) designate a professional fiduciary 
to manage the assets of the SNT, such as a bank trust 
department or the bank’s wealth management unit. 
In the case of an ABLE account, the intermediary 
may well be the person designated as the guardian. 
When the guardian is one or both parents of the 
person subject to guardianship, this does not usually 
create a conflict as it is very likely that the parents are 
providing the funding or the majority of the funding 
for the ABLE account.
 When the role of guardian passes on to some-
one other than the parents (in the case of a disabled 
child subject to guardianship), special care in deter-
mining who is to be guardian and what decisions 
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will be under their authority is a key concern for 
financial planning.10 In the court order establish-
ing or renewing a guardianship, the areas of deci-
sion making must be specifically named. Ideally, it 
would be at the hearing where provisions are made 
for someone other than the guardian to be appoint-
ed to manage the ABLE account assets, if possible, 
a corporate fiduciary. In such cases, additional plan-
ning may be required to appoint a personal repre-
sentative to request ABLE expenditures on behalf 
of the account owner subject to guardianship while 
the funds are protected from either predation or 
spendthrift by the fiduciary.11 Such expertise is the 
responsibility of the estate planning attorney who is 
involved in the financial planning process, ideally at 
the outset of the process.

Monitoring Changes in Eligibility 
 Among the concerns for financial planning for 
persons subject to guardianship are potential chang-
es in eligibility over time. For example, eligibility 
for an ABLE account itself is subject to a pending 
change on January 1, 2026, with the qualifying age 
for the onset of disability moving from before age 
26 to before age 46.12 
 Similarly, disabled persons who receive SSI will be 
eligible for an increase in their payments when their 
parents begin taking their own Social Security bene-
fits if the disabled person’s disability began before age 
22 and they are not married.13

 Because the process is complex, the advice of the 
financial planner can be crucial, particularly with 
respect to covering these issues well in advance 
and including them in the planning document. 
For example, when either parent becomes disabled, 
dies, or starts taking their own Social Security, ad-
ditional changes come into play.14 The conditions 
under which this change of eligibility applies are 
part of the disabled adult child (DAC) provision 
of Social Security Disability Benefits, which may 
qualify the DAC for up to one-half of the parent’s 
Social Security Retirement or Disability Benefit 

and 75 percent at the parent’s death.15 Consider the 
following situation:
 Scenario One: A married couple has a disabled 
adult daughter living at home who receives SSI. The 
mother, having worked in the past, has been out of the 
paid workforce ever since the birth of the child and is 
a stay-at-home caregiver full time. At 62, she begins 
to draw Social Security of $532 a month, based upon 
her relatively lower paid earnings history. Her disabled 
daughter receives $943 a month in SSI. The DAC pro-
vision would allow the disabled adult child to qualify 
for 50 percent of the parent’s Social Security, and that 
amount ($266) offsets the SSI. The daughter receives 
the same amount as before, $943 a month—$266 
from DAC and the remainder from SSI. She will also 
pick up Medicare coverage while retaining Medicaid. 
Additionally, she will be eligible for a dual eligible 
Medicare Advantage plan. Some of these plans pro-
vide monthly subsidies for food and rent. But when 
the second parent also retires, the situation may have 
changed, as is considered in the next scenario.
 Scenario Two: The father of the same disabled child 
has continued working and is now prepared to retire 
at age 701/2. As such, his Social Security has reached 
its full benefit and, based upon his work record, he 
will receive $4,000 a month. At that amount, the dis-
abled adult daughter is eligible for half of his benefit, 
or $2,000 a month. That amount will completely off-
set the SSI. With the loss of the SSI, the daughter will 
lose her Medicaid eligibility. Her Medicaid eligibility 
can be reinstated under the Pickle exception, named 
for its Congressional sponsor.16 Likewise, when that 
same parent dies, another change in eligibility occurs:
 Scenario Three: The father of the same disabled 
child dies after his Social Security retirement ben-
efit of $4,000 a month begins. Her benefit will be 
increased to $3,000 a month—75 percent of his 
benefit. It will be necessary for her guardian to file 
under the Pickle exception again, due to the in-
crease in her benefit.
 These three scenarios summarize important 
changes in eligibility over time. As such, these 
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changes require careful consideration for legal and 
tax implications and so the advice of an attorney with 
tax and SNP expertise is warranted.

Protecting the Person: Building-in 
Checks and Balances through Planning 
 While comprehensive financial planning requires 
attention to ensure the available financial means 
are leveraged and managed with care and profes-
sionalism, it is also the case that comprehensive 
planning addresses the physical, social, and emo-
tional well-being of the beneficiary. Persons subject 
to guardianship vary widely in the degree of their 
ability to participate in their own care, but share on 
at least one level the recognition that their care and 
maintenance must be provided by others.
 Providing adequate protection to the person sub-
ject to guardianship requires careful consideration of 
what likely or possible threats exist for the individu-
al. Living arrangements after the individual has left 
the care of their parents should be matched to those 
needs and range from a few visits each week, to daily 
visits for limited needs, to live-in help up to and in-
cluding 24/7 monitoring. Where on this spectrum 

of care needs the individual lies is critical in deter-
mining the financial planning necessary to provide 
adequate care and protection.
 Closely related to protecting the assets is con-
sideration for how much financial decision making 
is allowed under the guardianship and whether or 
not the guardian holds that authority. The guardian 
parent(s), while living, might control financial assets 
as well as the physical care of the adult child. How-
ever, it may be prudent to separate access to financial 
assets, such as an ABLE account, from the person 
making personal decisions for the person subject to 
guardianship once these roles have passed on to sub-
sequent guardians and/or trustees.17 If so, consulta-
tion with an attorney with expertise in guardianship 
will be necessary.18

Summary and Conclusions
The key concerns for financial planning for people 
with disabilities subject to guardianship are complex 
and often interconnected. They also may change over 
time and circumstances, such that the financial plan-
ning process is ongoing and may need the expertise 
of one or more additional advisors, such as in tax and/

TABLE 1
Key Concerns for Financial Planning for People Subject to Guardianship

Key Concern

ABLE Disability Onset  
Age Adjustment

Possible SSI to Social Security 
Disability Insurance (SSDI) 
Adjustment

SSI Decrease Due to Parent’s 
Retirement, Disability, or Death

Potential Problems or Issues

Need to document possible eligibility for clients 
with pre-existing disability that occurred after age 
26 but before age 46

Need to document change in parents’ status. 
Consideration for a Pickle Amendment exemption 
and/or application of the Disabled Americans Act 
of 1986 

Need to document change in parent(s)’ status

Action Steps

Update client information

Consult with tax and/or 
attorney

Meet with local SSA office
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or law.19 To help financial planners and clients alike, 
these key concerns are summarized in Table 1. ■
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