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Editor’s note: In this article, one of two in this 
issue of the Journal on the ABLE Act (see also 
“Disabling Able: Five Possible Pitfalls When 
Implementing the ABLE Act” on page 70), 
Hershey et al. examine the benefits the 2014 
legislation can offer those with special needs.

ABSTRACT
This article reviews recent literature on the 
Stephen Beck, Jr., Achieving a Better Life Ex-
perience (ABLE) Act [26 U.S.C. § 529A (2014)] 
and concludes that there are at least five new 
potential positives for planners working with 
clients with special needs that will emerge 
as the ABLE Act is implemented across the 
country. These are: (1) increasing the client 
pool, (2) leveraging new funding sources, (3) 
generating economies of scale, (4) provision-
ing for ABLE account inheritances (within the 
boundaries of legal limits), and (5) coordinat-
ing with existing special-needs financial plan-
ning tools. The manner in which planners take 
advantage of ABLE accounts can create new 
and exciting opportunities to service clients 
with special needs and their families, though 
these opportunities are not inevitable. The 
realization of these potential positives will 
emerge from effective financial planning.

Introduction
ncreasing access to health care services in the 
United States has been a key shift in public 
policy during the last decade. For example, 

Cooper and Gardner detail the genesis and develop-
ment of key issues underpinning the Affordable Care 
Act (ACA) of 2010 as well as the negative financial out-
comes of many of the Consumer Operated and Ori-
ented Plans (CO-OPs) created to market the insurance 
programs offered under the ACA.1 They conclude that 
the ACA is still a work in progress and note that finan-
cial service professionals are ethically required to recog-
nize that expanding access to health services remains a 
desirable public policy goal.2 Similarly, the passage of 
the Stephen Beck, Jr., Achieving a Better Life Experi-
ence (ABLE) Act also expands access to health services 
for the population with special needs by creating tax-fa-
vored savings incentives to help beneficiaries with spe-
cial needs better afford health services, while allowing 
them to still stay eligible for public health care assis-
tance such as Medicaid, within certain limits.3 While 
laudable in intent, others note that the ABLE Act may 
have unforeseen consequences that may complicate 
and even reduce financial resources for some individ-
uals with special needs in the long run. For example, 
Abbey and Hershey describe circumstances in which 
ABLE Act beneficiaries suffer loss of possible benefits 
in the event of intergenerational disability continuing 
in the same family.4 Nevertheless, in the last year more 
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maintaining a modest savings that would place them 
in violation of Medicaid’s asset limit. As congressional 
hearings regarding the ABLE Act point out, “This dy-
namic forces individuals with disabilities to rely upon 
their family or community, but this support is often 
not enough to cover their long-term needs.”10

 Under the asset protection laws of many states, 
funds held in an ABLE account are exempt from 
creditors (with the exception of the government) 
and are not liable to attachment, levy, garnishment, 
or other process.11 Many state statutes mandate that 
ABLE account funds may not be “seized, taken, ap-
propriated, or applied by any legal or equitable pro-
cess or operation of law to pay any debt or liability of 
any contributor or beneficiary.”12 The ABLE Act also 
allows parents who have saved money in a traditional 
529 account to roll the funds into an ABLE account 
if their child is diagnosed with a disability before age 
26.13 Given these changes in law, it is not surprising 
that there is a rapidly emerging interest in ABLE ac-
counts as a special-needs planning tool.

Emerging Interest in ABLE Accounts  
as a Special-Needs Planning Tool
 Fifty years after the 89th U.S. Congress passed 
the laws to create the Medicare and Medicaid pro-
grams, the 113th Congress passed the ABLE Act.14 

In adding a new section titled 529A to the Internal 
Revenue Code of 1986, the ABLE Act creates another 
tool to improve the quality of life and care for individ-
uals who were disabled before age of 26. Modeled off 
of the popular 529 college savings account program, 
ABLE account growth is generally federal and state 
income tax-free. ABLE account beneficiaries can keep 
a nest egg of savings to supplement their needs or save 
for emergencies—provided their balance does not ex-
ceed the Medicaid total threshold of $102,000—and 
continue to rest assured that Medicaid will cover their 
health care costs. Previously, traditional SNT and 
pooled-trust approaches necessitated the use of attor-
neys and planners to achieve this aim, adding time, 
cost, and expense to the saving for special needs. 

planners have been considering the ABLE Act as a pos-
itive, proactive planning tool to help clients with spe-
cial needs. This article summarizes that literature and 
argues that there are at least five potential positives for 
increasing access of clients with special needs to better 
funding and saving for disabilities as ABLE Act pro-
grams are implemented within each state.

Overview of the ABLE Act
 Passed in December 2014, the ABLE Act pro-
vides new avenues for families with children who 
have special needs to save for disability-related ex-
penses, subject to certain restrictions.5 The ABLE Act 
builds on the 529 college savings plan legislation to 
encourage private savings to help people with special 
needs, particularly children and young adults.6 
 As Abbey and Hershey note:
 To qualify, individuals creating an ABLE 529A ac-

count must establish it for “the purpose of meeting 
the qualified disability expenses for the designated 
beneficiary of the account.” Qualified disability 
expenses under IRC Sec. 529A(e)(5) include “edu-
cation, housing, transportation, employment train-
ing and support, assistive technology and personal 
support services, health, prevention and wellness, 
financial management and administrative services, 
legal fees, expenses for oversight and monitoring, 
funeral and burial expenses, and other expenses.”7

 ABLE Act programs can be established as  
tax-favored savings accounts to pay a beneficiary’s 
qualified disability expenses.8 ABLE account distri-
butions are excluded from the account beneficiary’s 
income to the extent of his or her qualified disabil-
ity expenses for the tax year.9 In the same vein as a 
traditional first-party special needs trust (SNT), an 
ABLE account is a mechanism for qualified beneficia-
ries, and their family and friends, to contribute money 
for supplemental needs without the threat of losing 
means-tested government benefits. Disability rights 
advocates have long argued that individuals with dis-
abilities should never have to choose between having 
proper health care coverage through Medicaid and 
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states have “announced they had joined together to 
form an ABLE Act consortium that aims to lower costs 
by increasing the number of potential participants.”19 
 The cornerstone of the ABLE Act is a require-
ment that each state operate its own dedicated ABLE 
account plan.20 The law originally contained a resi-
dency clause that restricted consumers’ access to their 
home state’s ABLE accounts only.21 As part of the 
Protecting Americans from Tax Hikes Act of 2015, 
Congress allowed qualified ABLE account benefi-
ciaries to choose among all available plans in each 
state.22 Opportunities to leverage the ABLE Act are 
expanding and providing more choices for funding 
clients with special needs. The emerging interest in 
the ABLE account as an additional and necessary 
special-needs planning tool is quickly becoming a 
focus of national organizations that support popu-
lations with disabilities and special needs and of an 
increasing number of financial planners.23

 The ABLE Act can be leveraged for many types 
of disability-related expenses. ABLE accounts allow 
people to set aside money for expenses that are not 
otherwise covered by personal accounts with asset 
limitations, Medicaid, or private health care insur-
ance. Once implemented, the ABLE Act has the 
potential to increase accessibility to special-needs 
funding sources, expand employment opportunities, 
and increase financial independence and autonomy 
for people with disabilities. Federal regulations state 
that spending distributions from an ABLE account 
may be used for a wide variety of “qualified disabil-
ity expenses” related to the individual’s disability or 
blindness provided they are incurred for his or her 
benefit.24 These include day-to-day costs like edu-
cation, housing, and transportation, but an ABLE 
account can also be used to procure employment 
support, vocational training, general educational 
needs, assistive technology, or personal support ser-
vices.25 Qualified disability expenses include basic 
living expenses and are not limited to items for which 
there is a medical necessity or that would benefit a 
disabled person only.26 Congress has broadly defined 

 During congressional hearings analyzing the ABLE 
Act, the Senate Committee on Finance heard testimony 
that “individuals with disabilities should have the oppor-
tunity to save for their future costs on an even playing 
field with other citizens across the country.”15 The ABLE 
Act affirmed that people with disabilities have a “great 
ability to live a life full of opportunity and lead a life full 
of achievement and success.”16 As such, the ABLE Act 
represents a new opportunity for planners by creating a 
mechanism for paying for disability-related costs because 
it encourages private sources to provide assistance rath-
er than relying solely on state and federal government 
programs. As state legislatures continue to work on their 
respective state plans for implementing the ABLE Act, 
the national organizations that serve populations with 
disabilities and special needs anticipate that ABLE ac-
counts will provide some long-awaited gains for their 
constituents.17 For example, Michael Morris, a represen-
tative from the National Disability Institute, says that an 
ABLE account is “certain to be a valuable tool for indi-
viduals with disabilities and their families.”18 All in all, 
the ABLE Act has the potential to provide owners with 
direct control over how their funds are distributed and 
increases the choices available for special-needs planning. 
 A review of the literature shows the ABLE Act to 
be an emerging, evolving planning tool providing new 
funding opportunities to families with children who 
have special needs. A careful, though hardly exhaustive, 
analysis of the ABLE Act identifies at least five import-
ant new special-needs planning opportunities, or poten-
tial positives, if leveraged optimally by planners. These 
are: (1) increasing the client pool, (2) leveraging new 
funding sources, (3) generating economies of scale, (4) 
provisioning for ABLE account inheritances (within the 
boundaries of legal limits), and (5) coordinating with 
existing special needs financial planning tools. Each of 
these potential benefits of ABLE is described below.

Increasing the Client Pool
 Multiple states are coordinating resources to help 
expedite the implementation of the ABLE Act and to 
lower costs. For example, O’Brien reports that nine 
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the most immediate family and their financial advisors 
and estate planning attorneys. By securing the necessary 
funds to help cover out-of-pocket costs for health ser-
vices, financial well-being, and items that enrich daily 
living, individuals, families, and communities can in-
vest in physical, mental, and emotional health care for 
loved ones with disabilities who might otherwise have 
to rely on public charity alone. In addition, gift tax or 
generation-skipping transfer (GST) taxes will not gener-
ally apply to a change in an ABLE account’s designated 
beneficiary if, as of the beginning of the year, the new 
beneficiary is both an eligible individual for the taxable 
year and a brother, sister, stepbrother, or stepsister of the 
original beneficiary.30 Whereas funding from imme-
diate family members usually characterizes traditional 
SNTs, one can hope that the use of ABLE accounts will 
bolster new and innovative funding sources. Indeed, it is 
possible to imagine community-based crowdfunding of 
ABLE accounts typical of giving in response to accident 
or injury, or even organized under an umbrella orga-
nization created for that purpose, using a GoFundMe 
account or similar venue.31

Generating Economies of Scale
 With over 56 million Americans living with 
disabilities and only 285,000 financial advisors in 
the United States, there are approximately 200 in-
dividuals with special needs for every one potential 
special-needs planner.32 Not all individuals with dis-
abilities are eligible for ABLE accounts, but as Hershey 
et al. point out, children with disabilities are estimated 
to comprise about 19.1 percent of the overall underage 
population.33 Servicing such a large number of clients 
under traditional, customized SNTs can be extremely 
expensive and labor-intensive. Of course, only after 
careful consideration and research can financial plan-
ners establish which state’s ABLE Act program is in 
the best interest of their particular client. Because the 
risks and benefits for state ABLE programs vary, con-
firming the best available offering for any one indi-
vidual is no simple feat. Nevertheless, once the proper 
state jurisdiction is established, ABLE account cre-

the scope of qualified disability expenses to include 
proactive care offered through private clinicians for 
“prevention and wellness.”27 Qualified disability ex-
penses include spending related to counseling, pre-
ventative, and wellness health care; such items are 
not consistently covered under Medicaid and other 
government-sponsored assistance programs. Funeral 
and burial expenses are also expressly covered. 
 All in all, the ABLE Act recognizes that dis-
ability-related costs, particularly other out-of-pocket 
service providers, can place an enormous financial 
burden on families. Much of the congressional testi-
mony in support of the ABLE Act discussed this is-
sue at length, noting that individuals with disabilities 
and their families often face “unique emotional and 
financial obstacles” and require financial planning to 
help meet many “challenges, whether it is paying for 
specialized care or a more individualized education, 
to maintain their health and their independence, or 
provide for a better quality of life.”28 With an eye 
toward promoting financial peace of mind, ABLE 
allows individuals to allocate funds for practical, ev-
eryday needs (e.g., public transportation and rent) as 
well as long-term financial management (e.g., finan-
cial monitoring assistance and legal fees).29 Over the 
next several years, it is likely that the ABLE Act will 
expand the financial planning marketplace by reach-
ing out to a new client pool of individuals who are 
not currently served by traditional third-party SNTs. 
This population may greatly benefit by opening 
tax-exempt ABLE accounts so that they can plan how 
best to use their own funds to cover living expenses. 

Leveraging New Funding Sources
 Multiple individuals may make contributions to 
an ABLE account—there is no legal requirement that 
a donor be a relative. Therefore, special-interest groups, 
churches, charities, and other broad-based benefactors 
can fund ABLE accounts. While there is nothing pro-
hibiting such funding for traditional third-party SNTs, 
the private nature and labor-intensive aspects of drafting 
and implementing SNTs are usually the work of only 
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ABLE account could prove critical to helping to main-
tain a family’s long-term financial stability. This issue 
may be particularly relevant in cases where unexpect-
ed special needs costs for a child with a new disability 
arise later in the life of a parent or guardian.
 Planners should note that a designated ABLE ben-
eficiary can make a contribution to fund his or her own 
ABLE account without facing a gift tax for that con-
tribution.36 Transfers of funds that do not meet ABLE 
Act rollover requirements constitute “nonqualified 
withdrawals” and are subject to additional federal tax-
es. If ABLE funds are changed to a different designated 
beneficiary who is not a sibling of the original benefi-
ciary, the portion of the then–fair market value of the 
transferred ABLE funds (and any related earnings) will 
likely constitute a gift by the designated beneficiary to 
the successor designated beneficiary.37 In these cases, 
standard gift and GST tax rules will apply.38

Coordinating ABLE Accounts  
as Another Financial Planning Tool  
besides Special Needs Trusts
 Before the creation of ABLE accounts, utilizing an 
SNT was the only way most families could save for the 
future of a child with disabilities without losing access 
to Supplemental Security Income (SSI) and Medicaid 
benefits. Kristen Denzinger praises the versatility of 
SNTs by stating, “Permissible disbursements from a 
SNT are limited only by the creativity of the drafting 
attorney [or planner] and the overriding requirement 
that the beneficiary derive the primary benefit.”39 Nev-
ertheless, a high-quality, professionally constructed 
SNT that is tailored to individual needs is a labor-in-
tensive and expensive endeavor. SNTs often require a 
team of financial professionals to obtain and are thus 
often out of practical reach for many families. Open-
ing an SNT requires both short- and long-term costs 
including attorney’s fees to structure the trust, trust 
administration charges, and investment management 
of IRS-sensitive issues. With ABLE accounts, indi-
viduals with disabilities and their families now have 
another avenue for saving that may prove to be easier 

ation can be standardized on a state-by-state basis so 
that insurance companies and other large vendors can 
utilize turnkey ABLE account products and leverage 
economies of scale. A “make-once, sell-many” ABLE 
product can be branded and marketed alongside ex-
isting insurance products, increasing the likelihood of 
greater market penetration. It is to be expected that 
private insurers entering the ABLE account market 
will first do so in states with large, urban populations 
of individuals with special needs and eventually pro-
vide nationwide coverage.

Working within the Statutory Limitations  
on Inheritances of ABLE Accounts 
 ABLE accounts can be established for and owned 
by only a single eligible individual, who is labeled as 
the designated beneficiary.34 Abbey and Hershey ex-
plain that an ABLE account “can be transferred to 
another beneficiary, without additional taxes or pen-
alties, but only to a sibling or step-sibling who has a 
qualified disability.”35 By opening the door to certain 
intragenerational ABLE account transfers between 
siblings, financial planners may be encouraged to 
expand their special needs practices to address this 
growing market. The potential for ABLE account 
transfers to siblings, whether the beneficiaries are re-
lated by adoption, birth, or marriage, may increase 
the demand for long-term professional planning with 
dedicated special needs experts. 
 As couples continue to have their children later in 
life and families change over time through divorce or 
remarriage, siblings are more often separated in age by 
a large number of years. This dynamic creates a longer 
timeline for special-needs planning within and across 
sibling generations. Another positive potential for sib-
ling ABLE account transfers is that if a successor bene-
ficiary sibling acquires a disability before age 26, his or 
her ability to inherit a sibling’s existing ABLE account 
could help to ease that family’s financial planning bur-
dens. Because many families have only limited funds 
available for unexpected special needs care, the ability 
to free up and transfer funds invested in an existing 
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or his ABLE account depending upon the facts 
and circumstances.42

 Although ABLE plans show promise for their 
ability to provide some financial security for certain 
immediate needs, they are not designed to serve as 
replacements for SNTs. They are best considered as 
another approach to weigh in the disability planning 
process. Per Franklin, “It could be beneficial to uti-
lize both an ABLE Act account and special needs 
trust, taking advantage of the strengths and avoiding 
the weaknesses of each.”43 For instance, in ABLE ac-
counts, like pooled SNTs, eligible individuals can es-
tablish an ABLE account funded with his or her own 
assets without requiring a judge’s involvement.44 Be-
cause both ABLE accounts and pooled trusts relieve 
the beneficiary of the burden of finding an adequate 
pool of potential trustees, they allow the beneficiary 
to avoid one of the more difficult establishment issues 
with individual SNTs.45 SNTs and ABLE accounts 
may serve as remedies for excess income deemed 
countable income for SSI purposes when funded with 
an irrevocable assignment of periodic payments (in-
cluding child support or alimony payments under cer-
tain circumstances).46 For reference, the Tennessee Bar 
Journal has put forth a high-level contrast of first-par-
ty trusts, a third-party trust, and an ABLE account.47

 There are many reasons to label SNTs as imprac-
tical or inconvenient. Today’s SNT planners need to 
be prepared to navigate the complex modified adjust-
ed gross income (MAGI) rules, changes to the federal 
poverty level guidelines, and how clients’ incomes will 
affect their SNT eligibility and choices.48 In addition, 
the costs and time necessary to establish and adminis-
ter an SNT are often significant. For some, it is more 
than they can reasonably afford. A trust, by definition, 
requires the beneficiary with a disability to lose control 
over his or her assets, but as Fuller points out, “This 
loss of control is problematic for those who have [the] 
capacity to manage their own financial affairs.”49 Even 
if an individual with a disability has sheltered her or his 
assets in a qualifying trust, if that SNT is improperly 
administered by a nonprofessional, do-it-yourself plan-

to navigate without extended professional assistance. 
This has the potential to allow ABLE account users to 
pay lower fees than those required by traditional trusts.
 Extensive, individualized research on an individ-
ual’s financial budget, health and wellness needs, and 
projected short- and long-term income is necessary to 
establish whether an SNT, an ABLE account, or both is 
the best fit for a particular client. When placed into an 
SNT, a sum of money or resource that exceeds $2,000 
maintains eligibility when it would otherwise result 
in ineligibility for federal means-tested benefits. SNTs 
can be separated into two primary types: first-party 
SNTs and third-party SNTs. The former is common-
ly used when an individual with a disability receives 
a windfall, such as a large inheritance or a substantial 
settlement from a personal injury case. Federal law au-
thorizes both standard and pooled first-party trusts.40  
 In analyzing these financial planning avenues, 
Franklin points out, 
 The ABLE account will be useful for a beneficiary’s 

excess earnings, those Christmas and birthday cards 
that rain cash or a small windfall. However, because 
of the $14,000 aggregate annual limit on contribu-
tions, we will continue to need first-party SNTs, 
and of course, the ABLE account should not take 
the place of a third-party or ‘Mom and Pop’ trust.41  
She adds: 

 The ABLE account has been lauded as a place 
for families and friends to contribute funds for 
the benefit of the person with a disability. That’s 
understandable if it is Grandma’s $50 birthday 
check. However, in most cases, a third party, 
such as Grandma, would not be happy if she 
understood that the funds she contributed to an 
ABLE account or any other first-party special 
needs trust account may be used to reimburse 
the Medicaid program. Grandma, mom, and 
pop should establish a special needs trust in their 
estate plan because then they have control over 
who receives the funds after the beneficiary’s 
death. Grandma’s small birthday check should 
go into the individual’s regular checking account 
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medical and funeral expenses, so too might such 
crowdfunding venues such as GoFundMe and 
other third-party groups encourage unrelated in-
dividuals to become active in helping to organize 
and fundraise for citizens with special needs.52 The 
ABLE Act’s potential to expand funding sources 
to a larger donor community presents an unprece-
dented opportunity for citizens with special needs 
to increase their savings.

3. Economies of scale. Traditional SNT planning 
is by nature a time-consuming, labor-intensive 
process involving one or more highly skilled pro-
fessionals engaged in customized planning to 
meet client-specific needs. However, the nature 
of ABLE accounts potentially allows firms to 
create turnkey ABLE account templates as retail 
financial products. This can create economies of 
scale as those products are rolled out to a larger 
number of customers, lowering the cost to ben-
eficiaries and further expanding penetration of 
the special needs market.

4. Ability of qualified siblings to inherit ABLE.  
The ABLE Act allows a sibling with a disability 
to inherit an ABLE account upon the death of the 
original beneficiary. Such intragenerational trans-
fer potential may encourage producers to expand 
their practices within the special needs market. 
The longer time horizon for service complements 
the economies of scale potential mentioned previ-
ously. The inheritance option may prove partic-
ularly critical for older parents or guardians who 
are close to retirement and have less time to save 
for unanticipated disability-related costs.

5. Coordination with other planning tools. As 
noted by Abbey and Hershey, it can be beneficial 
to combine ABLE accounts with other planning 
tools, such as traditional third-party SNTs.53 The 
ability to enhance and expand the existing spe-
cial-needs planning toolkit generates additional 
potential to increase the assets available to pay for 
special needs services.

 As Fuller explains, while on one level the ABLE 

ner, the complicated rules surrounding the trust’s ad-
ministration may cause persons with disabilities to end 
up losing eligibility for their governmental benefits.50 
When exploring the complexities of SNTs, Solkoff 
notes that explicit attention to detail and phrasing in 
SNTs is required to balance “flexibility with the need to 
ensure that the trust will not jeopardize the beneficia-
ry’s eligibility for public benefits.”51 Particularly in cases 
where the beneficiary wishes to save a small amount 
of funds, an ABLE account may be preferable over an 
SNT as many of the above-named risks or concerns are 
either minimal or nonexistent with 529A accounts.

Summary: Five Potential Positives  
for Implementing the ABLE Act
 In sum, the ABLE Act allows people with dis-
abilities and their families to set up a special savings 
account for disability-related expenses. In the past, 
the traditional SNT necessitated use of attorneys and 
planners, adding time, cost, and expense to the sav-
ing for special needs. ABLE accounts open up new 
opportunities for planners and special needs families 
alike, and they reveal an increasing interest in ABLE 
accounts as an emerging new planning tool. An ex-
amination of the emerging literature suggests at least 
five positive potentials from the implementation of 
ABLE that financial planners should consider when 
servicing their clients with special needs:
1. Greatly expands number of potential clients. 

The low cost of setting up and administering 
an ABLE account relative to a traditional SNT 
makes saving for disability expenses accessible to 
a potentially much larger population. 

2. New sources of funding possible. ABLE accounts 
are limited to the amount per year that can be put 
into savings but not the sources of that funding. It 
is possible to imagine the formation of communi-
ty-action funding groups—akin to the Wounded 
Warrior Project for veterans with disabilities—to 
help address the special needs expenses of members 
of the greater community. Additionally, much as 
social media now allow fundraising programs for 
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