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This Module is Designed for:

TRACK 16 Title IX Coordinators

TRACK 25 Title IX DecisionMakers and Student
Conduct Administrators

TRACK 3 Title IX Investigators

Structure of the NASPA Title IX Training  m:

AWnhy three tracks?

AWhy combine Title IX decision-makers and student
conduct administrators in the second track?

Awnhy will Title IX coordinators receive all of the Title IX
investigator training?

ACombination of asynchronous pre-recorded videos and
live virtual sessions.

AQuizzes, questions and assessment.
ACertificate of completion.
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Nothing presented in any module in the
NASPA Title IX Training Certificate is, or
should be considered, legal advice!

Know when to consult legal counsel.

A Few Initial Thoughts on the New Regulations‘j;ir?‘_

AFirst new regulations in a very long time.

Alnstitutional response requirementfi Supportive measures,
sanctions, remedies

ApPotentially unfamiliar dynamics with the Department of
Educationfi Guidance, commentary, blogs

Astatus of preexisting guidance and resolutions

AExpect enforcement if regulations survive legal challenges in
court



Some Key Features of the New Regulatior}:s;ﬁ?.l__

A Title IX redefines sexual harassment and creates special grievanct
procedures for sexual harassment.
AWhat does this mean for your existing policies and Title IX compliance
more generally?
ATerm ohostile environmenté disapp
AAllows for recipients to offer informal resolution (mediation). Can be
used in most instances if parties (complainant and respondent)
consent voluntarily when a formal complaint is filed.
Alnformal resolution cannot be useshen a student alleges sexual harassment by an
employee
AbFormal complaintsé and oallegati
ALive hearing with cross-examination by advisors

Some Key Features of the New Regulation;%ﬁ?

AChoice in evidentiary standard preserved
AoPreponderance of the evidencedé or oclea

AdMandated reportersé supplants oresp:

AChanges in jurisdiction and scope of Title IX
AOff campus; study abroad

AEmphasis on oimpartial 86 processes fr
AdbSupportive measuresé supplants ointe

ASeparation of the decision-maker from other tasks
ANo more single-investigator model, but single decision -maker permitted.

AAppeals required
ATraining mandates
AdbNot a courté/ oONot a criminal justic
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Training Mandates Specific to the New Regulations lITlE.
I,

fBchools must ensure that Title IX personnel [Title IX Coordinator, any investigator,
any decision-maker, and any person who facilities an informal resolution (such as
mediation)] receive training as follows:
oOn Title | Xb6s definition of fisexual harassme
oOn the scope of the schoolds education progt
o On how to conduct an investigation and grievance process
0 On how to serve impartially, including by avoiding prejudgment of the facts at issue
0 On how to avoid conflicts of interest and bias
o Decision-makers must receive training on any technology to be used at a live hearing,
and on issues of relevance of questions and evidence, including when questions and
evidence about a complainantés sexual predi:
relevant
Investigators must receive training on issues of relevance to create an investigative
report that fairly summarizes relevant evide

o

U.S. Dept. of Educ. Office for Civil Rights, Blog (May 18, 2020),
https:/A ed. 20200518.html

Posting Training Materials to Your Website nlrxu

AAl 1l materials used :to train Title T4 p

0 Must not rely on sex stereotypes,

0 Must promote impartial investigations and adjudications of formal complaints of sexual
harassment,

0 Must be maintained by the school for at least 7 years,

oMust be publicl avail aibthe ol ds w
website the school must make the training materials avallable upon request for |nspec\|0n
by members of the public.

ASchools mus
t

publish training materials that
provided tle

ust is

o Titl I X personnel . o

fiff a school ds current training materials are ¢
business information (for example, by an outside consultant), the school still must comply

with the Title IX Rule. This may mean that the school has to secure permission from

the copyright holder to publish the tra@ining

U Dep. of Educ. O for i Fiis, Blog (May 16,2020,
e hasis added).
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Permission from NASPA and Speakers

TRAINING MATERIALS

We will give each institution permission to post training materials
(PowerPoint slide handouts, other handouts) to their website
upon request . This permission must be granted from NASPA in
writing before posting any training mate
website.
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Training Time Estimated by the Departmenty

We assume all recipients will need to take time to review and understand these
regulations. . . . At the IHE level, we assume eight hours for the Title IX Coordinator and
16 hours for an attorney. oeparment

85 Fed. Reg. 30026 (May 19,

We assume that all recipients will need to revise their grievance proceduréséthe

IHE level, we assume this will take 12 hours for the Title IX Coordinator and 28 hours fol
an attorney with an additional four hours for an administrator to review and approve
them. «

We assume that all recipients will need to train their Title IX Coordinators, an
investigator, any person designated by a recipient to facilitate an informal resolution
process (e.g., a mediator), and two decisibakers (assuming an additional decision
maker for appeals).. .We assume this training will take approximately eight hours for

all staff at the . . . IHE level.

12


https://www2.ed.gov/about/offices/list/ocr/blog/20200518.html
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See generally Nondiscrimination on the Basis of Sex in Education nASR

Personnel Prevalence Data eoers or s e e B “.r,“

at 300758

A Title IX coordinator )
e . Postsecondary Institutions
A Every institution must designate one
One in five college women experience attempted or completed sexual assault in college; some
studies state one in four. One in 16 men are sexually assaulted while in college. One poll
reported that 20 percent of women, and five percent of men, are sexually assaulted in college.

A Title IX investigator
A Can be the Title IX coordinator, cannot be a decision-maker
or appellate officer (thus no single-investigator model)
A Title IX decision-maker
A Cannot be the investigator (thus no single-investigator
model) or Title IX coordinator
A Appellate officer
A Cannot be the original decision-maker or investigator
A Anyone implementing an informal process such a
mediation, case management, records management,
etc.

13007 o s e
62 percent of women and 61 percent of men experience sexual harassment during college.
i ot

Among undergraduate students, 23.1 percent of females and 5.4 percent of ma\;[‘smem;(‘ﬁérience
rape or sexual assault; among graduate and undergraduate students 11.2 percent experience
rape or sexual assault through physical force, violence, or incapacitation; 4.2 percent have
experienced stalking since entering college: = s

A study showed that 63.3 percent of men at one university who selfeported acts qualifying as
rape or attempted rape admitted to itting repeat rapes.

Budgetary and operational concerns?
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More than 50 percent of college sexual assaults occur in August, September,
October, or November, and students are at an increased risk during the first
few months of their first and second semesters in college; 84 percent of the
women who reported sexually coercive experiences experienced the incident
during their first four semesters on campus. u e

Of college students in fraternity and sorority life, 48.1 percent of females and 23.6
percent of males have experienced nonconsensual sexual contact, compared with 33.1
percent of females and 7.9 percent of males not in fraternity and sorority life. ..

0.
Fifty-eight percent of female academic faculty and staff experienced sexual
harassment across all U.S. colleges and universities, and one in ten female graduate
Seven out of ten rapes are committed by someone known to the victim; for students at most major research universities reports being sexually harassed by a
most women victimized by attempted or completed rape, the perpetrator was faculty member. e sisens o

a boyfriend, exboyfriend, classmate, friend, acquaintance, or coonker.

(e tatens o -

—

Twenty-one to 38 percent of college students experience faculty/stafferpetrated
sexual harassment and 39 to 64.5 percent experience studemierpetrated sexual
harassment during their time at their university. e eens cisors ama o
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The Controversial Science of Sexual Predatlon“: il&? . Trauma-Based Approaches
A LisakD, Miller PM. Repeat rape and multiple offending among undetected Avoid or Use?
rapists.Violencevict 2002;17(1):784. doi:10.1891/vivi.17.1.73.33638 A Some schools and training entities have moved away
A SwartoutkM, Koss MP, White JW, Thompson MP, Abbey A, Bellis AL. Trajectory from using traumanformed techniques for fear of

Analysis of the Campus Serial Rapist AssumplidklA
Pediatr2015;169(12):114@1154. doi:10.1001/jamapediatrics.2015.0707

A Johnson & Taylofhe Campus Rape Frenzy: The Attack on Due Process at

appearing victirdeaning.
A Trauma can impact anyone in a grievance process or

I YSNA OF Q& (Encpuntr Botkish2017)S & seeking supportive measures: Use research without
A Foubert J.D., ClarRaylor, A., & Wall, A. (2018 L & O Y Ldza NI LIS | stereotypes or gender bias.
or single time problem? Evidence from a mdti- Y Lddz& \olentzRAgdirst A Credibility v. Reliability
Women. DOI: 10.1177/1077801219833820. AwSIR 5h9Qa (K2dAakKkia 2 y G NI
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Trauma

The Department is sensitive to the effects dfauma on sexual
harassment victims and appreciates that choosing to make a
report, file a formal complaint, communicate with a Title IX
Coordinator to arrange supportive measures, or participate in a
grievance process are often difficult steps to navigate in the wake
of victimization.

Actviies Receiving Federal Financial AssiSu& e, Reg. 30026 (May 19, 2020) (inal ru)
130064

(emphass added).

The Department understands from anecdotal evidence and research studies that
sexual violence is a traumatic experience for survivors. The Department is aware
that the neurobiology of trauma and th
neurobiological functioning is a developing field of study with application to the
way in which investigators of sexual violence offenses interact with victims in
criminal justice systems and campus sexual misconduct proceedings. The final
regulations require impartiality in investigations and emphasize the truth-seeking
function of a grievance process. The Department wishes to emphasize that
treating all parties with dignity, respect, and sensitivity without bias, prejudice, or
stereotypes infecting interactions with parties fosters impartiality and truth
seeking.

Id. at 30069 (internal citation omitted).
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Further, the final regulations contain provisions specifically intended to take into
account that complainants may be suffering results of trauma; for instance§
106.44(a) has been revised to require that recipients promptly offer supportive
measures in response to each complainant and inform each complainant of the
availability of supportive measures with or without filing a formal complaint. To
protect traumatized complainants from facing the respondent in person, cross
examination in live hearings held by postsecondary institutions must never
involve parties personally questioning
hearing must occur with the parties in separate rooms with technology enabling
participants to see and hear each other.

Id. (internal citation omitted).

OVictimd/ oSur vi vor gmo

st

When the Department uses the term 1
operpetratoro6 to discuss these fin:
that a reliable process, namely the grievance process described §n
106.45, has resulted in a determination of responsibility, meaning the
recipient has found a respondent responsible for perpetrating sexual
harassment against a complainant.

Id. at 30031
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WhSRy

Our Mission Has Not mnC

Enacted by Congress, Title IX seeks to
reduce or eliminate barriers to educational
opportunity caused by sex discrimination

in institutions that receive federal funding.

This is the unchanged mission of Title IX!

23

Title IX: FINAL RULE

34 CFR Part 106 Nondiscrimination on the Basis of Sex in
Education Programs or Activities Receiving Federal Financial
Assistance

The final regulations obligate recipients to respond promptly and
supportively to persons alleged to be victimized by sexual harassment,
resolve allegations of sexual harassment promptly and accurately under
a predictable, fair grievance process that provides due process
protections to alleged victims and alleged perpetrators of sexual
harassment, and effectively implement remedies for victims.

Id.at 30026.



ansey

Summary of Basic Requirements for a Grievance Process::'nlrxu 4

. Equitable treatment of parties/provision of remedies ARecipients may continue to address harassing conduct that does not meet

1
A summary of the 2. Objective evaluation of evidence the § 106.30 definition of sexual harassment, as acknowledged by the
3. No bias or conflicts of interest/training of Title IX Depart ment 5%106c45((8)@ o clarify thatdismissal of a
10 elements of personnel formal complaint because the allegations do not meet the Title IX
§106.45(b)(1)¢x) 4. Presumption of norresponsibility of respondent until definition of sexual harassment,  does not preclude a recipient from
Basic Requirements process is complete addressing the alleged misconduct under other provisions of the
. 5. Reasonably prompt time frames recipientodos own ideaDogh-&enpaisad@io nduct .
for a Grievance 6. Articulate ayns ub?ish the range of possible sanctions imil P inai 1 i - P i
= . p ge Of pos Asimilarly, nothing in these final regulations prevents a recipient from
rocess. 7. Choqse then evenly apply the evidentiary standard addressing conduct that is outside the
8. Provide procedures and standards for appeal the conduct constituting sexual harassment occurring outside the
9. Describe supportive measures

recipientds education program or actiyv

10. Legallyprivileged information can only be used if person who is not located in the United States.  1d. at 30038 n.108 (emphasis added).
privilege is waived
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Retaliation

0Staying in Your Lanmme
8106. 45 may not be

.. .by processing sexual harassment complaints under non  -Title IX

AAgainst complainant, respondent, witnesses, advisors

provisions of a reciphentdésdioodeonf of« AAgaIHStemPIOyees

har as s m@l06.30 constitutes the conduct that these final regulations, Avigilantismf Digital or otherwise
implementing Title IX, address. . . . [W]here a formal complaint alleges conduct

that meets the Title I X definition of

comply with §106.45.

Id. at 30095.
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Four Corners Model

Lakeds Four Corners of Title
These regulations slated to

go into effect on August 14,
Organization and  |Investigation, Discipline an 2020. This date is potentially
Manage Grievance Procedures subject to modification.
Title X Consult your attorneys.
Compliance R
The Dept. of Education has
Impacted Individual Campus. Culture and stated they will not enforce
Assistance Climate these regulations

retroactively.
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The Social Context Further training re

COVID-19 ATraining specific to your insti:-
A Virtual hearings AThere is not one universal policy for sex discrimination; differences exist
i i in procedures, definitions, etc. from campus to campus.
A More online learning AYour campus policies may be in transit now.
A More Clery/VAWA-type offenses? ATraining on technology usage for live hearings on your campus.

AEspecially important for decision-makers.
AAdditional and continued training on bias is always a good idea.
AContinuing education at regular intervals.
AREMEMBER | t 6s al ways good to hear

A Budget cuts, hiring freezes, furloughs, etc. due to the
pandemic

Social Justice Issues
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This Module is Designed for: |x What is Title IX? What is its mission?

AEnacted by Congress, Title IX seeks toeduce or eliminate

TRACK 19 Title IX Coordinators barriers to educational opportunity caused by sex

. .. discrimination  in institutions that receive federal funding.
TRACK 25 Title IX Decision-Makers and Student This is the mission of Title IX!
Conduct Administrators AOther federal laws also address sex discrimination. There

are complex interactions with other federal laws, such as
the Clery Act, the Family Educational Rights and Privacy Act
(FERPA), and the Violence Against Women Act (VAWA).
[These issues are addressed in a separate module.]

ATitle IX is concerned with institutional response  to
discrimination.
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Title IX: FINAL RULE Title IX: FINAL RULE

34 CFR Part 106 Nondiscrimination on the Basis of Sex in Education
Programs or Activities Receiving Federal Financial Assistance . . . -

) . ) o ) . . The final regulations obligate recipients torespond promptly and
The final regulations specify how recipients of Federal financial assistance

covered by Title IX, including elementary and secondary schools as well as supportively to persons a”e.ged to be victimized by sexual
postsecondary institutions, (hereinafter collectively referred to as harassment,resolve allegations of sexual harassment promptly
0reci pi ent s hustorespondste dieyatidns aj Jexual and accurately under a predictable, fair grievance process that

harassment consistent with Title |X8& provides due process protections to alleged victims and alleged
discriminaion. These regulations are intend: perpetrators of sexual harassment, aneffectively implement
prohibition against sex discrimination by requiring recipients to address N .

sexual harassment as a form of sex discrimination in education programs remedies for victims.

or activities.
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Title IX: FINAL RULE

The final regulations also clarify and modify Title IX regulatory
requirements regarding remedies the Department may impose on
recipients for Title IX violations, the intersection between Title IX,
Constitutional protections, and other laws, the designation by each
recipient of a Title IX Coordinator to address sex discrimination including
sexual harassment, the di-dissrenmationat i
policy and contact information for a Title IX Coordinator, the adoption

by recipients of grievance procedures and a grievance process, how a
recipient may claim a religious exemption, and prohibition of retaliation

for exercise of rights under Title IX.

Legal Foundations:
How did we get here?
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Title IX Before and After April 2011 -‘j'nlrxu A

Before:

Campuses focused on equality in sports, admissions, etc.

April 2011 (Obama Administration):
Dear Colleagueletter e | eased as a oreminder 6 that Title

Why do | need to know

The awakening of the Dept. of Education (DOE)

After April 2011 :
so much about law?

April 2014 FAQ document and White House Task Force to Protect Students from
Sexual Assault reportNot Alone
April 2015 guidance on the role of the Title IX Coordinator

The rise of vendors, experts, etc.
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Title IX and the Trump Administration ¢ Title IX: Current and Former Guidance

AEducation Secretary Betsy DeVos
A Sexual t Guidance: of Students By School Employees, Other
Students, or Third Parties62 FR 12034 (Mar. 13, 1997).

ARescission of ObamaEra Guidance in 2017
A Withdrawal of guidance on transgender students (Feb. 2017)
A 2011 Dear College Letter (Sept. 2017) A Revised Guidance on Sexual Harassment: Harassment of Students by School Employees,

A 2014 Questions & Answers on Title IX and Sexual Violence (Sept. 2017) Other Students, or Third PartiegJan. 19, 2001).

A Dear Colleague Letter: Sexual Violence Apr i | 4, 2011), W THDRAWN
Education, Office for Civil Rights,Dear Colleague Letter(Sept. 22, 2017).

Alnstituted ointerimé6 and oOsubstantial 6

AFocus on respondentsd rights/procedural

and conflicts of interest A Questions and Answers on Title IX and Sexual Violen¢@pril 29, 2014) WITHDRAWN by,

U.S. Depdt. of Educat DearrColleague Eeiter(Septf2?, 201ALi v i | F

ANotice and comment period on the new regulations ended with a .
A Q&A on Campus Sexual Misconduc{Sept. 22, 2017).

record-breaking number of comments (over 120,000)

A Complex implications for protection from discrimination based on
sexual orientation, or appearance thereof.
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The New Regulations and Previous Guidangﬁ'ﬁi’_,:r

New Regulations and Court Activity

Judicial activism and inactivism
A Lower courts and SCOTUS

A Uncertain features of prexisting guidance and status of A 6" Circuitin Baum

6O02YYSYyidlNBE FYR o6f23 LIRaid: A 7" Circuitin Purdue

AbSgé NBIdzZ I i2NE ReylYAOaxo A 3 Circuit in University of Sciences
A2 KIG Fo2dzi aadNF RRfS¢ O &a$s: A U.S. District Court for District of Tennessee inRhodes
A DOE has said they will not enforce new regulations College

retroactively. AseeJeremy BauerWolf, Constitutional Due Process at Private

Institutions? Inside Higher Ed (June 25, 2019).
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Litigation Risk Challenges to the New Regulations
x X
} ) ) B Acongress
A Will the new regulations cause an increased risk of litigation? 3
A The Department acknowledges that Congress could address Title IX sexual harassment

AThe De partment doesndo[thfinkesiopi Eorse through legislation, but Congress has not yet done so. Id.at 30060.

these final regulations, these final regulations may have the effect of A House of Representatives Committee on Oversight Reform Letter to DeVosDOED re:

decreasing litigation because recipients with actual knowledge would be able Title IX (June 22, 2020).

to demonstrate that they were not deliberately indifferent in responding to a APending Litigation

report of sexual hamasssment . 6 A James Walker,Betsy DeVos Sued by Organizations Representing Student Victims of
A Actual cases are rising in number even before the regulations. Courts are Sexual Violence Newsweek (Jun. 11, 2020) (online atwww.newsweek.com/betsy-

referring to the new regulations already. devos-lawsuit-title -ix-rule-changes-sexuatharassment 1510147).

. B . AACLUNWLC

AFee shifting? Wi || coll eges have to p

A State Attorneys General
A2020 General Election
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Legal Mandates, Etc. Under Title IXi Where Is the Law? Federal Regulators: Two Key Players

ATitle IX of the Education Amendments of 1972 (Title IX), 20
U.S.C§§1681et seq.
. . Department of Education
A Implementing Regulations, 34 C.F.R. Part 106 ) T . N
p_ 9 Reg Enforcement through Office for Civil Rights (regional offices)
ANotice and Comment Historical K12 focus

ARule-making/Negotiated rule -making Department of Justice

A Commentary/Blogs from the Dept. of Education Largely dormant in higher ed for years

AGuidance G/ NAYS FAIKGSNRE RSHEAYy3 gAGK @
AResolution Letters and Agreements [DOJ does not seem to have played a large role in the new

~ N N . . Title IX regulations.]
AOther Sourcesi Speeches, Website, Participation with the Field

A State Law Mandates [These are addressed in a separate
module.]
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The Courts v. The Regulators |x Important Note!

The Courtsfi Civil Action Under Title IX

AThe US Supreme Court allows actions in court to pursue damages for
Title IX (but with many limitations).

A Gebser v. Lago Vista Independent School District18 S. Ct. 1989, 141 L. Ed.

2d 277 (1998). th_lga_tlon in the lower cogrts has multiplied.

A Davis v. Monroe County Bd. of Ed526 U.S. 629 (1999). Institutions must seek advice of counsel on the
Avictims as oplaintiffsé face tough standa implications for Title IX compliance on their

A Knowledge (Reporting) campuses.

A Pattern

A Objective

A Deliberate indifference .
AThe Supreme Court has hesitated to: Know when to talk with counsel.

AApply Title IX to a osingle acté

A Broadly protect LGBTQ rights, but see the recentBostockTitle VII decision
(more to come on thisé)
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The Courts v. The Regulators Whose View of Title IX Wins in the End?

The Requlators

A Threat of loss of federal funding Showdowns are coming!
A An act of violence is a crime, is against campus policy, and is a
form of discrimination. CONGRESS
COURTS REGULATORS
A Court cases are already testing some issues
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New Regulations and Free Speech/Academic Freedom ;rn?‘
I

The§ 106.30 definiti sexual Ires ies of misconduct likely to impe
educational access while avoiding a chill on free speech and ic freedom. The D

agrees with commenters noting that the Department has a responsibility to enforce Title IX while not
interfering with principles of free speech and academic freedom . . .

Free Speech and Academic

Osprment o Ec o
. 55 e, 3007 ey o
F reedo m in the N ew Precisely because expressive speech, and not just physical conduct, may be restricted or punished a
. itis imp: to define acti sexual t 1t under Title IX in a manner
Reg u Iatl 0 n S consistent with respect for First Amendment rights, and principles of free speech and academic
freedom, in education programs and activities. . . . Id.
The Department believes, however, that severity and pervasi are needed to ensure

GKIG ¢AdGES L- Q& y2yRAAONAYAYFGA2Y YIyRIGS R2S

restricts speech and academic freedom, and that recipients are not held responsible for controlling

SOSNE aiNl &z 2FFSyardsS NBYIN] GKFG LI &asSa oS
Id.at 30154,
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More on the First Amendment

The Supreme Court has not squarely addressed the intersection between First Amendment
protection of speech and academic freedom, and-sexdiscrimination Federal civil rights
laws that include sexual harassment as a form of sex discrimination (i.e., Title VIl and Title
1X). With respect to sex discriminatory conduct in the form of admissions or hiring and firing
decisions, for example, prohibiting such conduct does not implicate constitutional concerns
even when the conduct is accompanied by speech, and similarly, when sex discrimination
occurs in the form of nemerbal sexually harassing conduct, or speech used to harass in a
quid pro quo manner, stalk, or threaten violence against a victim, no First Amendment
problem exists. However, with respect to speech and expression, tension exists between
CANBG ! YSYRYSy(d LINRGSOGA2Yya FyR GKS 3I28SN
educational environments free from sex discrimination when the speech is unwelcome on
the basis of sex.

Id.at 3016162 (internal citations omitted).
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Title : 0 5 includ_.}é'-""*a

orientation? 7 ||rxu b

2001 Guidance pg. 3:

L y LJI_', au > e z 0 Al t hTitle X Hoes not prohibit discrimination on the basis of sexual
FaaA3dyySyd Fd O0AN ol Y orientation , sexual harassment directed at gay or lesbian students that is
Title IX purposes includes: sufficiently serious to Ilimit or deny a s
benefit from the school s program constit
A Gender based on biological or anatomical factors Title IX under the circumstances described in this guidance. For example, if a
A Actual or perceived gender identity male student or a group of male students target a gay student for physical
sexual advances, serious enough to deny o
. . . participate in or benefit from the school
Sometimes individuals do not conform to stereotypical notions of respond promptly and effectively, as described in this guidance, just as it
masculinity or femininity. would if the victim were heterosexual. On the other hand, if students heckle
another student with comments based on th
60gay students are not welcome at this tab
Helpful Resource do not involve conduct of a sexual nature, their actions would not be sexual
UC Davis,GBTQIA Resource Center Glossary, harassment covered by Title IX. .
https://lgbtgia.ucdavis.edu/edt y (emphasis added)
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2018 OCR Statement

OAl |l students -basedhaeagsment,inchidinge sex o
male and female students LGBT studentsstudents with

disabilities, and students of different races, national origins, and

ages. Title IX protects all students from sekased harassment,

regardless of the sex of the parties, including when they are

members of the same sex 6

The 2001 guidance position is complicated by
OCR statements and the new Title IX
regulations and recent litigation.
oTitle I X
unwel come
based on

a | s-baseu havabsmént, whichig e nd e r
conduct based on a studen
ilure to vorferm to 8ex stereotypes 6

U.S. Dept.of Educ. Office for Civ RigStsibased Harassment

Ditps /w2 ed.
July 8, 2020) (emphasis added)
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0sex6 defined i numt
CKS 62NR G&aSE¢ A& doy RBeFRY
5SLI NIYSyld RAR y20 LINBLRA

the NPRM and declines to do so in these final
regulations. The focus of these regulations remains
prohibited conduct.

SCOTUSBostockand Implications for Title IX

aAEq
CUTITLE
SN,

Bostock v. Clayton Cour(une 15, 2020)

A consolidation of three cases of employment discrimination under
Title VIl

Holding: Employees are protected from discrimination duéhtar

sexual orientation or gender identiynder Title VII of the Civil Rights
Act of 1964.
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BostockQuotes

65

6cKSaS GSN¥a 3ISYSNIGS GKS F2(¢t29
when it intentionally fires an individual employee based in part on sex. It
Y184 y2 RAFFSNBYOS AT 20KSNI FIOdG21
the decision or that the employer treated women as a group the same when
O2YLI NBR (2 YSy Ia | 3INEPdzLIbE

aCS¢ FILOdha FNB ySSRSR (2 I LIINBOALG!
three cases before us started the same way: An employer fired atiloreg
employee shortly after the employee revealed that he or she is homosexual
ortransgender YR | £ £ SISRt & F2NJ y2 NBlazy
K2Y248Edzt t AGié 2NJ GN}ya3aSyRSNI adt ddz

BostockQuotes '.:";'f,;lgjz

Adly AYRAGARdE Q4 K2Y2aSEdzh f Ade 2N

SYLX 2eyYSyi RSOAarzyad ¢KIGQa o6SOKd
against a person for being homosexual or transgender without
RAGONAYAYFGAYy3 F3AFAyad GKFIG AYyRAGA

AdX Kz2vyzaSEdzd ftAde yR GNYya3ISyRSNI &
& SEoé

A6zS 3INBS (KIG K2Y2aSEdz tAade +FyR
FNRY a4SE® .dziz a 6SQ@0S aSSys Raac

transgender status necessarily entails discrimination based on sex; the first
Otyy2i KILWSY 6AGK2dzl GKS aS02yR®E
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More Quotes from Bostockd The BostockCaveat More Quotes from Bostock

GeKS SYLX 28SNB 62NNE (KIG 2dNFRS GLa b NBadAd 2F Ada RStAOSNIiAZya R
" o a0l ddzi2NE SEOSLIIA2Y F2NJ NBfAIA2dza 2NAI Y
other federal or state laws that prohibit sex discrimination. And, under CANEG ! YSYRYSyd OLy oFNJGKS FLILXAOLGAZY
Title VIl itself, they say sesegregated bathrooms, locker rooms, and claims concerning the employment relationship between a religious institution and its
) - . YAYA&aidSNE ®E
dress codes will prove unsustainable after our decision today. But none
of these other laws are before us; we have not had the benefit of @Because the Religious Freedom Restoration Act (RFRA) operates as a kind of super

adversarial testing about the meaning of their terms, and we do not itzli_mlt_ebdgs‘jlaggg;h\? Fo;mgl;pe;\a“;n (I’_f i‘;‘ﬂj;‘ﬁ_ﬁyf"‘fﬁtg'ghésl_”geg’eg\dazme &

LINB2dzR3IS yeé &dzOK ljdzSadArzy (2RI @ tA0SNIe AyGSNFOG sAGK ¢AGES =LL FNB I dS

G{2 6KAES 20KSNI SYLX28SNE Ay 20KSNI OFas
careful consideration, none of the employers before us today represent in this Court
GKFG O2YLIEALFYOS 6AGK ¢AGES +LL 6AfE AYTF
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Due Process

A 4 5dzS t NE@pléxiasd multidimensional concept
Aa2NB GKFy RAFItESOGAO 0SGsSSy
ENBaALRYRSy(Gaé
A The college as bystander or neutral
A s this the way to create college court?
A What about resource imbalances between institutions or
complainants/respondents?
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Wi ~ *.

Due Process L Due Process Cont 6d?

[The final ions prescribe a gt grounded in principl due process for the benefit of

both complainants and respondents, seeklng justice in each sexual harassment situation that arises in a
[T]he evolution of the American concept of due process of law has revolved recipientds education program or activity.
around recogpnition that for justice to be done, procedural protections must be 60nce it is a etermined that due proces swsappdisesssy t he

] y 6979) (quoing Morisey 403 U,

offered to those accused of even the most heinous offenségprecisely because
only through a fair process can a just conclusion of responsibility be made. Procedural due process of law requires at a minimum notice and a meaningful opportunity to be heardass ss
Further, the§ 106.45 grievance process grants procedural rights to Due process 6is not a technical conception with a fi
complainants and respondents so that both parties benefit from strong, clear Wl 13 5 35 a7 525,555 (1)

rocess flexible and calls for such
ey V. Brewer408 U.S. O, musu)

due process protections. Instead,

due
Mathews, 424 U.S. at 334 (quotingMor

The fundamental requirement of due process is the op
meani ngf uliahemsaz NSesr3as BuotingArmstrong v. Manza 380 U.S. 545, 552 (1965)

ing Federal Financial 1 Assist@ e, Reg. 30026 (May 19, 2020) (inal rul)
130095

*See generally icat 3005053.
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More Due Process

The Department of Education reiterates that colleges are not courts

prosecuting crimes.

AChevrotArticle Il AEfficacy/Fairness to those not
Astate Farm NELINE& SYdSR Ay |
AProtected Interests A(';"?WQF?"?G’%SE'ISSUESI Czregéf\‘c‘iﬂb)‘/é
AMatthewsBalancing Test AHorowitz/Ewingand Academic
ACitizens United) Associational ~ Freedom
Rights ASubstantive Due Process

AOriginalism/Textualism ASlippery Slope

ATenure for Students

AGhost of Hugo Black TFinker

[S]chools, colleges, and uni ities are i instituti and not courts of law. TB4.06.45
grievance process does not attempt to transform schools into courts; rather, the prescribed
framework provides a structure by which schools reach the factual determinations needed to
discern when victims of sexual harassment are entitled to remedies. The Department declines to
importinto §106.45 comprehensive rules of evidence, rules of civil or criminal procedure, or

i pra ions available to criminal The Department recognizes that schools
are neither civil nor criminal courts, and acknowledges that the purpose of th§ 106.45 grievance
process is to resolve formal complaints of sexual harassmentin an education program or activity,

whichis a different purpose carried out in a different forum from private lawsuits in civil courts or

criminal charges prosecuted by the governmentin criminal courts. Id. at 30097.
The Department is not regulating sex crimes, per se, but rather is addressing a type of
discrimination based on sex. Id. at 30099.
2KEG Aa b aO2dNIKE
Acourtis any person or institution, often

i carry out ion of justicén civil, criminal
in with theule of law pa. (1980), at 301,
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0GebserF/raaneiwnor k6 for Eval uati'ng
Compliance (with Some Twists) (U

3-Part Framework

1. A definition of actionable sexual harassment

2. The school ds actual knowledge

3. The s cdalibecate hdifference 50035y 15, 2050 ) o o e

(onine at
g IFRO2005-10/pd12020-10512.pd1) at 30032
(numeration and emphasis added)

4. Promptness X
A New grievance procedures well beyoBebser

A Roadmap for litigation?

6. Reasonableness A Risk of DOE enforcement?

A Doug Ledermam New Day at OORside
Higher Ed (June 28, 2017).

5. Equitableness
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oDel i berate | ndi

As the Supreme Court reasoned in Davis, a recipient acts with deliberate
indifference only when it responds to sexual harassment in a manner that is
oclearly unreasonable in |ight of the

Id. at 30091 (internal citation omitted).

[Ulnless the recipientds response to
in light of the known circumstances, the Department will not second guess

such decisions. Id. at 30092 (internal citation omitted).

77

wASEs,

oDel i ber at e ndiffnez,g(wrk

[Tlhe final regulations apply a deliberate indifference standard for evaluating a
recipientds decisions with respect to sel
and these final regulations do not mandat
respect to disciplinary sanctions imposed on a respondent after a respondent has

been found responsible for sexual harassment.ld. at 30034 n.60.

[T]he Department will not deem a recipient not deliberately indifferent based on the
recipientds restriction of rights protect
Amendment, the Fifth Amendment, and the Fourteenth Amendment. Id. at 30091.
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A Review of the
New Regulations

Operational considerations will be addressed
in separate modules.

§106.8 Designation of
coordinator, dissemination of
policy, and adoption of
grievance procedures.
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8106.8(a)Designation of coordinator. §106.8(b) Dissemination of policy.

Each recipient must designate and authorize at least one employee to ") 1) Notification of policy.

coordinate its efforts to comply with its responsibilities under this part, which - . . I

employee must be referred toTharscipetmustdd Ti t Each recipient mus_t not|fy persons entltl_eq toa notlflcathn u_nd_er

notify applicants for admission and employment, students, parents or legal guardians paragraph (a) of this section that the recipient does not discriminate on
of elementary and secondary school students, employees, and all unions or the basis of sex in the education program or activity that it operates, and
professional organizations holding collective bargaining or professional agreements that it is required by title 1X and this part not to discriminate in such a

with the recipient, of the name or title, office address, electronic mail address, and
telephone number of the employee or employees designated as the Title IX
Coordinator pursuant to this paragraph. Any person may report sex discrimination,

manner. Such notification must state that the requirement not to
discriminate in the education program or activity extends to admission

including sexual harassment (whether or not the person reporting is the person (unless subpart C of this part does not apply) and employment, and that
alleged to be the victim of conduct that could constitute sex discrimination or sexual inquiries about the application of title IX and this part to such recipient
harassment), in person, by mail, by telephone, or by electronic mail, using the contact may be referred to the recipientds
information listed for the Title IX Coordinator, or by any other means that results in Secretary, or both.

the Title I X Coordinator receiving the pe !

may be made at any time (including during non-business hours) by using the
telephone number or electronic mail address, or by mail to the office address, listed
for the Title IX Coordinator. (emphasis added)
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8106.8(b) Dissemination of policy.

§106.8(c)Adoption of grievance procedure‘s'?ir;;‘j:

(2) Publications. A recipient must adopt and publish grievance procedures that

(i) Each recipient must prominently display the contact information provide for the prompt and equitable resolution of student and
required to be listed for the Title IX Coordinator under paragraph (a) employee complaints alleging any action that would be prohibited
of this section and the policy described in paragraph (b)(1) of this by this part and a grievance process that complies wit§ 106.45 for

section on its website, if any, and in each handbook or catalog that it

makes available to persons entitled to a notification under formal complal_nts as de“”?‘_’ |n§ 106.30. A recipient must pr_owde
paragraph (a) of this section. to persons entitled to a notification under paragraph (a) of this

(i) A recipient must not use or distribute a publication stating that the sect ' o n_ notice o _f the . recipientd
recipient treats applicants, students, or employees differently on the process, including how to report or file a complaint of sex
basis of sex except as such treatment is permitted by title IX or this discrimination, how to report or file a formal complaint of sexual
part. harassment, and how the recipient will respond.
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§106.8(d) Application outside the United State%:';ir;?-,_

The requirements of paragraph (c) of this section apply only to sexX="
discrimination occurring against a person in the United States.

0Severability6 Thr oiyg

If any provision of this subpart or its application to any person, aci
or practice is held invalid, the remainder of the subpart or the

application of its provisions to any person, act, or practice shall not
be affected thereby.

8%)NASPA/Hierophant Enterprises, Inc, 2020. ?:(iopyrighted material. Express permission to pos
this materialor® I & G SNJ/ a A OK Avébsitg’ ha$ hednGranmeH tb dotniyawith 34
C.F.R§106.45(b)(10)(i))(D). This material is not intended to be used by other entities, including
other entities of higher education, for their own training purposes for any reason. Use of this
material for proprietary reasons, except by the original author(s), is strictly prohibited.

§106.12(b)Assurance of Exemption.

Assurance of exemption. An educational institution that seeks assurance of the
exemption set forth in paragraph (a) of this section may do so by submitting in

writing to the Assistant Secretary a statement by the highest ranking official of the
institution, identifying the provisions of this part that conflict with a specific tenet of
the religious organization. An institution is not required to seek assurance from the
Assistant Secretary in order to assert such an exemption. In the event the Department
notifies an institution that it is under investigation for noncompliance with this part
and the institution wishes to assert an exemption set forth in paragraph (a) of this
section, the institution may at that time raise its exemption by submitting in writing

to the Assistant Secretary a statement by the highest ranking official of the institution,
identifying the provisions of this part which conflict with a specific tenet of the
religious organization, whether or not the institution had previously sought assurance
of an exemption from the Assistant Secretary.

§106.12 Educational
institutions controlled by
religious organizations.
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0O0Actual Knowl edgebod

Actual knowledge means notice of sexual harassment or allegations of sexual
harassment to a recipientds Title | X Coor
authority to institute corrective measures on behalf of the recipient, or to any

employee of an elementary and secondary school. Imputation of knowledge based

solely on vicarious liability or constructive notice is insufficient to constitute actual
knowledge. This standard is not met when the only official of the recipient with actual
knowledge is the respondent. The mere ability or obligation to report sexual

harassment or to inform a student about how to report sexual harassment, or having

been trained to do so, does not qualify an individual as one who has authority to
institute corrective measures on behalf o
paragraph includes, but is not limited to, a report of sexual harassment to the Title IX
Coordinator as described in§ 106.8(a).

§ 106.30(a)Definitions.
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0Compl ai nant 6 e ORespondent o

Complainant means an individual who is
alleged to be the victim of conduct that could
constitute sexual harassment.

Respondent means an individual who has been
reported to be the perpetrator of conduct that could
constitute sexual harassment.

2KFG Ad abFffS3ISRKE 1E6S3S ' GNBLER2NIKE
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More on Complainants/Respondents ) 0Consento

AA person may be a complainant, or a respondent, even where no

formal complaint has been filed and no grievance process is pending.

ARef N Jainant dent ther individ I'd»%{ﬁomﬂ The Assistant Secretary will not require recipients to adopt a particular definition
eferences . . . to a complainant, respondent, or other individual wi of consent with respect to sexual assault, as referenced in this section.

respect to exercise of rights under Title IX should be understood to

include situations in which a parent or guardian has the legal right to This has been a central issue in fairness/consistency.

act on behalf of the individual. ~ '¢ e P . . P A -

126 R2Sa aO2yasSyué¢ FTAU Ayuz GKS ySsg F

Al Tl]he definitions of ocomplainanté

restrict either party to being a student or employee , and, therefore,

the final regulations do apply to allegations that an employee was

sexually harassed by a student.  'd at3007172 (internal citations omitted, emphasis added).
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WhSey

OFor mal Compl ai nt o6 I

wASEs

OFormal Compl ainto o

Formal complaint means a document filed by a complainant or signed
by the Title IX Coordinator alleging sexual harassment against a

respondent and requesting that the recipient investigate the allegation As used in thi X s P ? r agraph, th -e p hrase
of sexual harassment. At the time of filing a formal complaint, a means a document or electronic submission (such as by electronic mail or
complainant must be participating in or attempting to participate in through an online portal provided for this purpose by the recipient) that

the education program or activity of the recipient with which the formal contains the complainantds physical ol
complaint is filed. A formal complaint may be filed with the Title IX that the complainant is the person filing the formal complaint. Where the Title
Coordinator in person, by mail, or by electronic mail, by using the contact IX Coordinator signs a formal complaint, the Title IX Coordinator is not a
information required to be listed for the Title IX Coordinator under§ 106.8(a), complainant or otherwise a party under this part or under§ 106.45, and must

and by any additional method designated by the recipient. comply with the requirements of this part, including§ 106.45(b)(1)(iii).

(emphasis added)
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0Sexual Har asBrong Test]6

First Amendment and the Second Prong

[T e @

Sexual harassment means conduct on the basis of sex that satisfies one or more
of the following:

(1) An employee of the recipient conditioning the provision of an aid,
6SYSTAGE 2N) aSNBAOS 2F (GKS NBOALASyid 2y
sexual conduct;

(2) Unwelcome conduct determined byeasonable persorto be so
severe, pervasive, and objectively offensive that it effectively denies a person
Slidzk t 1 00Saa G2 (GKS NBOALASYdQa SRdzOF A

600 &G{SEdztt l&aaldzZié +a RSFAYSR Ay w
Gr2tSy0S¢ a4 RSTFAYSR Ay on | ®{ &/ & MHH DM
on | ®{d/ & MHHDMOL VOYOS 2N GadGlt|1Ay3é I a

(emphasis added)

[Plrotection of free speech and academic freedom was weakened by the
58LI NIYSy(iQa dzas 2F @2NRAy3I (K RAFT
constitutes actionable sexual harassment under Title IX . . . these final regulations
return to the Davis definition verbatim, while also protecting against even single
instances of quid pro quo harassment and Clery/ VAWA offenses, which are not
entitled to First Amendment protection.

Id.at 30155 n.680.
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OSupportive

Me asur e d

Supportive measures means nosdisciplinary, non-punitive individualized

services offered as appropriate, as reasonably available, and without fee or
charge to the complainant or the respondent before or after the filing of a

formal complaint or where no formal complaint has been filed. Such measures
are designed to restore or preserve e
program or activity without unreasonably burdening the other party, including

OSupportive Measur-g‘?ﬁ;é‘_‘:

Supportive measures may include counseling, extensions of deadlines or other
courserelated adjustments, modifications of work or class schedules, campus
escort services, mutual restrictions on contact between the parties, changes in
work or housing locations, leaves of absence, increased security and
monitoring of certain areas of the campus, and other similar measures. The
recipient must maintain as confidential any supportive measures provided to
the complainant or respondent, to the extent that maintaining such

measures designed to protect the safe

N N confidentiality would not impair the ability of the recipient to provide the
educational environment, or deter sexual harassment.

supportive measures. The Title IX Coordinator is responsible for coordinating
the effective implementation of supportive measures.
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§106.44(a)General response to sexual harassment "lrx“ 3

A recipient with actual knowledge of sexual harassment in an educatio
program or activity of the recipient against a person in the United
States, must respond promptly in a manner that is not deliberately
indifferent. A recipient is deliberately indifferent only if its response to
sexual harassment is clearly unreasonable in light of the known
circumstances. For the purposes of this sectioB§106.30, and 106.45,
66education program or activitydd i
circumstances over which the recipient exercised substantial

control over both the respondent and the context in which the

sexual harassment occurs, and also includes any building owned

or controlled by a student organization that is officially recognized

by a postsecondary institution.

8§106.44Reci pi ent 8.
to sexual harassment.

(emphasis added)

101 102



8106.44(a) Cont od 8 06.44(a) Contod

A recipientds response must tr ( The Department may not deem a recipient to have satisfied the
equitably by offering supportive measures as defined ii§ 106.30 to a recipientds duty to not be delib
complainant, and by following a grievance process that complies wittg . . ~ .
106.45 before the imposition of any disciplinary sanctions or other based on the recipientds restrie

actions that are not supportive measures as defined i§ 106.30, against Constitution, including the First Amendment, Fifth Amendment,
a respondent. The Title IX Coordinator must promptly contact the and Fourteenth Amendment.

complainant to discuss the availability of supportive measures as defined

in8106. 30, consider the complainanti¢

measures, inform the complainant of the availability of supportive
measures with or without the filing of a formal complaint, and explain to
the complainant the process for filing a formal complaint.
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§106.44(b)Response to a formal complaint. i

§106.44(c)Emergency removal.

(1) In response to a formal complaint, a recipient must follow a . Nothing in this part precludes a recipient from removing a respondent
grievance process that complies wittg 106.45. With or without a from the recipientds education pro¢
formal complaint, a recipient must comply with § 106.44(a). basis, provided that the recipient undertakes an individualized safety

and risk analysis, determines that an immediate threat to the physical

(The Assistant Secretary will not health or safety of any student or other individual arising from the
regarding responsibility to be evidence of deliberate indifference by allegations of sexual harassment justifies removal, and provides the
the recipient, or otherwise evidence of discrimination under title IX respondent with notice and an opportunity to challenge the decision
by the recipient, solely because the Assistant Secretary would have immediately following the removal. This provision may not be construed
reached a different determination based on an independent to modify any rights under the Individuals with Disabilities Education
weighing of the evidence. Act, Section 504 of the Rehabilitation Act of 1973, or the Americans with

Disabilities Act.
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8106.44(d)Administrative leave.

Nothing in this subpart precludes a recipient from placing a non
student employee respondent on administrative leave during the

pendency of a grievance process that complies wit 106.45. This §106.45 Grievance process

provision may not be construed to modify any rights under Section H
504 of the Rehabilitation Act of 1973 or the Americans with for formal Complamts Of

Disabilities Act. sexual harassment.
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§106.45(b)Grievance process.

§ 106.45(a) Discrimination on the basis of sa&g

For the purpose of addressing formal complaints of sexual

A recipientds treatment of a co harassment, a recipientds grievar
response to a formal complaint of sexual harassment may requirements of this section. Any provisions, rules, or practices
constitute discrimination on the basis of sex under title 1X. other than those required by this section that a recipient adopts as

part of its grievance process for handling formal complaints of
sexual harassment as defined ir§ 106.30, must apply equally to
both parties.
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§106.45(b)(1)(i) B § 106.45(0)(1)(ii)
1) B a;i c requirements for grievance=prc (i) Require an objective evaluation of all relevant evidencé
) mus . . . _ including both inculpatory and exculpatory evidencdi and provide
(i) Treat complainants and respondents equitably by providing remedies to a . . . . .
complainant where a determination of responsibility for sexual harassment that credibility determinations
has been made against the respondent, and by following a grievance process status as a complainant, respondent, or witness;

that complies with this section before the imposition of any disciplinary

sanctions or other actions that are not supportive measures as defined i@

106.30, against a respondent. Remedies must be designed to restore or
preserve equal access to the recipien
remedies may include the same individualized services described §106.30

as OO0supportive measur es00d;-distiplimaeywrer , r
non-punitive and need not avoid burdening the respondent;
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§106.45(b) (1) (iii)

BAse,

G |

§ 106.45(b)(1)\iii)

A recipient must ensure that Title IX Coordinators, investigators, decisiemakers,

IX Coordinator, investigator, decisionmaker, or any person 4 ) : . L
and any person who facilitates an informal resolution process, receive training on

designated by a recipient to facilitate an informal resolution
process, not have a conflict of interest or bias for or against

complainants or respondents generally or an individual
complainant or respondent. Ahow.to conduct an u?lvestlgatlon and grleva_nce process including hearings, appeals,
and informal resolution processes, as applicable, and

Athe definition of sexual harassment in§ 106.30,
Athe scope of the recipientds education

Ahow to serve impartially, including by avoiding prejudgment of the facts at issue,
conflicts of interest, and bias. . . .

(bullets added)
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5 o g waSey g
§106.45 (b) (1) (iii)gG §106.45(b)(L)(iv)
A recipient must ensure that decisionmakers receive training on any technology to - (iv) Include a presumption that the respondent is not responsible -
be used at a live hearing and on issues of relevance of questions and evidence, for the alleged conduct until a determination regarding

including when questions and evidence abo
or prior sexual behavior are not relevant, as set forth in paragraph (b)(6) of this
section.

responsibility is made at the conclusion of the grievance process;

A recipient also must ensure that investigators receive training on issues of relevance
to create an investigative report that fairly summarizes relevant evidence, as set forth
in paragraph (b)(5)(vii) of this section.

Any materials used to train Title IX Coordinators, investigators, decisiemakers, and
any person who facilitates an informal resolution process, must not rely on sex
stereotypes and must promote impartial investigations and adjudications of formal
complaints of sexual harassment;

lgNASPA/Hierophant Enterprises, Inc, 2020. élgpyrighted material. Express permission to pos
this materialor® I & G SNJ/ a A OK Avébsitg’ ha$ hednGranmeH tb dotniyawith 34
C.F.R§106.45(b)(10)(i))(D). This material is not intended to be used by other entities, including
other entities of higher education, for their own training purposes for any reason. Use of this
material for proprietary reasons, except by the original author(s), is strictly prohibited.

§106.45(b)(1)(v) § 106.45(b)(1)(vi)
(v) Include reasonably prompt time frames for conclusion of the (vi) Describe the range of possible disciplinary sanctions and
grievance process, including reasonably prompt time frames for filing remedies or list the possible disciplinary sanctions and remedies
and resolving appeals and informal resolution processes if the recipient that the recipient may implement following any determination of
offers informal resolution processes, and a process that allows for the responsibility;

temporary delay of the grievance process or the limited extension of

time frames for good cause with written notice to the complainant and

the respondent of the delay or extension and the reasons for the action.
Good cause may include considerations such as the absence of a party, a
partyodés advisor, or a witness; cont
need for language assistance or accommodation of disabilities;
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§ 106.45(b)(1)(vii) § 106.45(b)(1)(viii)

(viii) Include the procedures and permissible bases for the
responsibility is the preponderance of the evidence standard or the complainant and respondent to appeal;

clear and convincing evidence standard, apply the same standard

of evidence for formal complaints against students as for formal

complaints against employees, including faculty, and apply the

same standard of evidence to all formal complaints of sexual

harassment;
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§106.45(b)(L)(ix) §106.45(b)(1)(X)

(ix) Describe the range of supportive measures available to (x) Not require, allow, rely upon, or otherwise use questions or
complainants and respondents; and evidence that constitute, or seek disclosure of, information
protected under a legally recognized privilege, unless the person
holding such privilege has waived the privilege.
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§ 106.45(b)(2) i) §106.45(b)(2)(i)(A)
(2) Notice of allegationgi (A) Notice of the recipient 7
(i) Upon receipt of a formal complaint, a recipient must provide the this section, including any informal resolution process.

following written notice to the parties who are known:
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§106.45(b)(2)(i)(B) § 106.45(b)(2)(ii)

(B) Notice of the allegations of sexual harassment potentially constituting sexual - i) If. in the course of an investigation, the recipient decides to
harassment as defined in§ 106.30, including sufficient details known at the time and ( ) If, ) - 9 P p
with sufficient time to prepare a response before any initial interview. Sufficient investigate allegations about the complainant or respondent that

details include the identities of the parties involved in the incident, if known, the f H i i
conduct allegedly constituting sexual harassment undeg 106.30, and the date and are not included in the notice provided pursuant to paragraph

location of the alleged incident, if known. The written notice must include a statement (b)(2)(i)(B) of this section, the recipient must provide notice of the
that the respondent is presumed not responsible for the alleged conduct and that a p : : : i

determination regarding responsibility is made at the conclusion of the grievance additional allegations to the parties whose identities are known.
process. The written notice must inform the parties that they may have an advisor of

their choice, who may be, but is not required to be, an attorney, under paragraph

(b)(5)(iv) of this section, and may inspect and review evidence under paragraph

(b)(5)(vi) of this section. The written notice must inform the parties of any provision in

the recipientds code of conduct that proh

knowingly submitting false information during the grievance process.
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§106.45(b)(3)(i)

(3) Dismissal of a formal complainfi

(i) The recipient must investigate the allegations in a formal complaint.

If the conduct alleged in the formal complaint would not constitute

sexual harassment as defined ir§ 106.30 even if proved, did not occur in
the recipientds education program ¢
person in the United States, then the recipient must dismiss the formal
complaint with regard to that conduct for purposes of sexual harassment
under title IX or this part; such a dismissal does not preclude action

under another provision of the reci

§ 106.45(b)(3)(ii)

(i) The recipient may dismiss the formal complaint or any
allegations therein, if at any time during the investigation or
hearing: A complainant notifies the Title IX Coordinator in writing
that the complainant would like to withdraw the formal complaint
or any allegations therein; the respondent is no longer enrolled or
employed by the recipient; or specific circumstances prevent the
recipient from gathering evidence sufficient to reach a
determination as to the formal complaint or allegations therein.
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§ 106.45(b)(3)iii)

(iii) Upon a dismissal required or permitted pursuant to paragraph
(b)(3)(i) or (b)(3)(ii) of this section, the recipient must promptly send
written notice of the dismissal and reason(s) therefor
simultaneously to the parties.

§106.45(b)(4)

st

T
L

(4) Consolidation of formal complaints. A recipient may consolidaté™
formal complaints as to allegations of sexual harassment against

more than one respondent, or by more than one complainant

against one or more respondents, or by one party against the other
party, where the allegations of sexual harassment arise out of the

same facts or circumstances. Where a grievance process involves
more than one complainant or more than one respondent,
references in this section to th
66respondent 36 include the plura
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§106.45(b)(5)(i)

§106.45(b)(5)

(5) Investigation of a formal complaint. When investigating a
formal complaint and throughout the grievance process, a recipient
mustfi

131

132

(i) Ensure that the burden of proof and the burden of gathering evidente™
sufficient to reach a determination regarding responsibility rest on the
recipient and not on the parties provided that the recipient cannot

access, consider, disclose, or othe
made or maintained by a physician, psychiatrist, psychologist, or other
recognized professional or paraprol

or paraprofessional 8s capacity, or
are made and maintained in connection with the provision of treatment
to the party, unless the recipient
consent to do so for a grievance process under this section (if a party is

not an o660eligible student, 68 as def
must obtain the voluntary, written
CFR 99.3);



§ 106.45(b)(5)(ii)

(i) Provide an equal opportunity for the parties to present
witnesses, including fact and expert witnesses, and other
inculpatory and exculpatory evidence;

§ 106.45(b)(5)(jii)

wases

ST

(iii) Not restrict the ability of either party to discuss the allegation
under investigation or to gather and present relevant evidence;

133 134
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§ 106.45(b)(5)(iv) §106.45(b)(5)(v)

(v) Provide, to a party whose participation is invited or expected,
written notice of the date, time, location, participants, and purpose
of all hearings, investigative interviews, or other meetings, with
sufficient time for the party to prepare to participate;

present during any grievance proceeding, including the opportunity
to be accompanied to any related meeting or proceeding by the
advisor of their choice, who may be, but is not required to be, an
attorney, and not limit the choice or presence of advisor for either
the complainant or respondent in any meeting or grievance
proceeding; however, the recipient may establish restrictions
regarding the extent to which the advisor may participate in the
proceedings, as long as the restrictions apply equally to both
parties;

1%tﬁ\lASPA/Hierophant Enterprises, Inc, 2020. %ﬁgpyrighted material. Express permission to pos
this materialon9 I & i S NY a A OK Avébsitghag bgeh gr&hteditd doply &vith 34
C.F.R§ 106.45(b)(10)(1)(D). This material is not intended to be used by other entities, including
other entities of higher education, for their own training purposes for any reason. Use of this
material for proprietary reasons, except by the original author(s), is strictly prohibited.

wASEs,

§ 106.45(b)(5)(vi)

(vi) Provide both parties an equal opportunity to inspect and review any

evidence obtained as part of the investigation that is directly related to the
allegations raised in a formal complaint, including the evidence upon which

the recipient does not intend to rely in reaching a determination regarding
responsibility and inculpatory or exculpatory evidence whether obtained from

a party or other source, so that each party can meaningfully respond to the
evidence prior to conclusion of the investigation. Prior to completion of the
investigative report, the recipient m
advisor, if any, the evidence subject to inspection and review in an electronic
format or a hard copy, and the parties must have at least 10 days to submit a
written response, which the investigator will consider prior to completion of

the investigative report. The recipient must make all such evidence subject to
the partiesd inspection and review av
equal opportunity to refer to such evidence during the hearing, including for
purposes of crossexamination; and

137

§106.45(b)(5)(vii)

138

T
L
(vii) Create an investigative report that fairly summarizes relevant
evidence and, at least 10 days prior to a hearing (if a hearing is
required under this section or otherwise provided) or other time of
determination regarding responsibility, send to each party and the
partyd6s advisor, if any, the inv
format or a hard copy, for their review and written response.



§106.45(b)(6)(i)

(6) Hearings.

(i) For postsecondary institutio
must provide for a live hearing. At the live hearing, the

deci sionmaker (s) must permit eac
party and any witnesses all relevant questions and followup

questions, including those challenging credibility. Such cross
examination at the live hearing must be conducted directly, orally,
and in real time by the partyéos
party personally, notwithstanding the discretion of the recipient

under paragraph (b)(5)(iv) of this section to otherwise restrict the

extent to which advisors may participate in the proceedings.

BASEL

§106.45(b) (6) (i) Cornyg

At the request of either party, the recipient must provide for the live
hearing to occur with the parties located in separate rooms with
technology enabling the decisioamaker(s) and parties to simultaneously
see and hear the party or the witness answering questions. Only relevant
crossexamination and other questions may be asked of a party or
witness. Before a complainant, respondent, or witness answers a cress
examination or other question, the decisiormaker(s) must first

determine whether the question is relevant and explain any decision to
exclude a question as not relevant. If a party does not have an advisor
present at the live hearing, the recipient must provide without fee or

charge to that party, an advisor of
but is not required to be, an attorney, to conduct crossexamination on
behalf of that party.

139 140
©NASPA/Hierophant Enterprises, Inc, 2020. Copyrighted material. Express permission to pos

this materialor® I & G SNJ/ a A OK Avébsitg’ ha$ hednGranmeH tb dotniyawith 34
C.F.R§106.45(b)(10)(i))(D). This material is not intended to be used by other entities, including
other entities of higher education, for their own training purposes for any reason. Use of this
material for proprietary reasons, except by the original author(s), is strictly prohibited.

SRy

C o nyt

Questions and evidence about th Live hearings pursuant to this paragraph may be conducted with =
prior sexual behavior are not relevant, unless such questions and

evidence about the complainantds pi all parties physically present in the same geographic location or, at

prove that someone other than the respondent committed the conduct the recipientds discretion, any
alleged by the complainant, or if the questions and evidence concern participants may appear at the live hearing virtually, with

specific incidents of the complain: hnol nablin ricipants simultan | nd hear
to the respondent and are offered to prove consent. If a party or witness technology e at.) X g participants simulta epus y to ,Se? and hea
each other. Recipients must create an audio or audiovisual

does not submit to crossexamination at the live hearing, the decision

maker(s) must not rely on any statement of that party or witness in recording, or transcript, of any live hearing and make it available to
reaching a determination regarding responsibility; provided, however, the parties for inspection and review.
that the decision-maker(s) cannot draw an inference about the
determination regarding responsibi
witnessds absence from the |live he:
examination or other questions.

wASEs

C 0t

§106.45(b) (6) (i) §106.45(b)(6) (i)
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§ 106.45(b)(7)(i)

§106.45(b)(7)(ii)(A)

(7) Determination regarding responsibility.

(i) The decisioamaker(s), who cannot be the same person(s) as the
Title IX Coordinator or the investigator(s), must issue a written
determination regarding responsibility. To reach this determination,
the recipient must apply the standard of evidence described in
paragraph (b)(1)(vii) of this section.

143

(i) The written determination must includefi

(A) Identification of the allegations potentially constituting sexual
harassment as defined in§ 106.30;

144



§106.45(b)(7)(ii)(B) _ §106.45(b)(7)(ii)(C)

(B) A description of the procedural steps taken from the receipt (C) Findings of fact supporting the determination;
the formal complaint through the determination, including any

notifications to the parties, interviews with parties and witnesses,

site visits, methods used to gather other evidence, and hearings

held;
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§ 106.45(b)(7)(ii)(D) e, § 106.45(b)(7)(ii)(E)
(D) Conclusions regarding th p (E) A statement of, and rationale for, the result as to each
conduct to the facts; allegation, including a determination regarding responsibility, any

disciplinary sanctions the recipient imposes on the respondent, and
whether remedies designed to restore or preserve equal access to
the recipientds education progra
recipient to the complainant; and

11@1:)7NASPA/Hierophant Enterprises, Inc, 2020. &?pyrighted material. Express permission to pos
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§106.45(b)(7)(ii)(F)

(F) The recipientds procedures a (iif) The recipient must provide the written determination to the

complainant and respondent to appeal. parties simultaneously. The determination regarding responsibility
becomes final either on the date that the recipient provides the
parties with the written determination of the result of the appeal, if
an appeal is filed, or if an appeal is not filed, the date on which an
appeal would no longer be considered timely.

§ 106.45(b)(7)(iii)
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§106.45(b)(7)(iv) §106.45(b)(8)(i)

(iv) The Title IX Coordinator is responsible for effective (8) Appeals.

implementation of any remedies. (i) A recipient must offer both parties an appeal from a

determination regarding responsi
dismissal of a formal complaint or any allegations therein, on the
following bases:
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§ 106.45(b)(8)(i)(AC) i § 106.45(b)(8)(ii)
(A) Procedural irregularity that affected the outcome of the matter; (ii) A recipient may offer an appeal equally to both parties on
(B) New evidence that was not reasonably available at the time the additional bases.

determination regarding responsibility or dismissal was made, that
could affect the outcome of the matter; and

(C) The Title IX Coordinator, investigator(s), or decisiemaker(s)
had a conflict of interest or bias for or against complainants or
respondents generally or the individual complainant or respondent
that affected the outcome of the matter.
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§ 106.45(b)(8)(iii) (AF) §106.45(b)(9)
(ii) As to all appeals, the recipient must: = (9) Informal resolution. A recipient may not require as a condition of
(A) Notify the other party in writing when an appeal is filed and implement enrollment or continuing enroliment, or employment or continuing

appeal procedures equally for both parties;

(B) Ensure that the decisiormaker(s) for the appeal is not the same person as
the decisionmaker(s) that reached the determination regarding responsibility

employment, or enjoyment of any other right, waiver of the right to an
investigation and adjudication of formal complaints of sexual

or dismissal, the investigator(s), or the Title IX Coordinator; harassment consistent with this section. Similarly, a recipient may not
(C) Ensure that the decisiormaker(s) for the appeal complies with the require the parties to participate in an informal resolution process under
standards set forth in paragraph (b)(1)(iii) of this section; this section and may not offer an informal resolution process unless a
(D) Give both parties a reasonable, equal opportunity to submit a written formal complaint is filed. However, at any time prior to reaching a
statement in support of, or challenging, the outcome; determination regarding responsibility the recipient may facilitate an

(E) Issue a written decision describing the result of the appeal and the informal resolution process, such as mediation, that does not involve a

rationale for the result; and full investigation and adjudication, provided that the recipienti

(F) Provide the written decision simultaneously to both parties.
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§106.45(b)(9)(i)

§ 106.45(b)(9)(iiii)

(i) Provides to the parties a written notice disclosing: The

allegations, the requirements of the informal resolution process
including the circumstances under which it precludes the parties
from resuming a formal complaint arising from the same

allegations, provided, however, that at any time prior to agreeing to
a resolution, any party has the right to withdraw from the informal
resolution process and resume the grievance process with respect to
the formal complaint, and any consequences resulting from
participating in the informal resolution process, including the

records that will be maintained or could be shared;

(ii) Obtains the v ol ®nt

resolution process; and

partiesd

(iii) Does not offer or facilitate an informal resolution process to
resolve allegations that an employee sexually harassed a student.
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§ 106.45(b)(10)(i)(A)

§106.45(b)(10)(i)(BD)

(10) Recordkeeping.

(i) A recipient must maintain for a period of seven years records
offi

(A) Each sexual harassment investigation including any
determination regarding responsibility and any audio or
audiovisual recording or transcript required under
paragraph (b)(6)(i) of this section, any disciplinary sanctions
imposed on the respondent, and any remedies provided to
the complainant designed to restore or preserve equal

access to the recipientds edut

(B) Any appeal and the result therefrom;
(C) Any informal resolution and the result therefrom; and

(D) All materials used to train Title IX Coordinators, investigators,
decisionmakers, and any person who facilitates an informal
resolution process. A recipient must make these training materials
publicly available on its website, or if the recipient does not
maintain a website the recipient must make these materials
available upon request for inspection by members of the public.
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§106.45(b)(10)(ii)

(i) For each response required unde§ 106.44, a recipient must create, ——
and maintain for a period of seven years, records of any actions,
including any supportive measures, taken in response to a report or
formal complaint of sexual harassment. In each instance, the recipient
must document the basis for its conclusion that its response was not
deliberately indifferent, and document that it has taken measures
designed to restore or preserve
program or activity. If a recipient does not provide a complainant with
supportive measures, then the recipient must document the reasons why
such a response was not clearly unreasonable in light of the known
circumstances. The documentation of certain bases or measures does not
limit the recipient in the future from providing additional explanations

or detailing additional measures taken.

eq!
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§106.71(a) §106. 71(a) Contodd

(a) Retaliation prohibited. No recipient or other person may intimidate, = The recipient must keep confidential the identity of any individual who
threaten, coerce, or discriminate against any individual for the purpose has made a report or complaint of sex discrimination, including any

of interfering with any right or privilege secured by title IX or this part, or individual who has made a report or filed a formal complaint of sexual
because the individual has made a report or complaint, testified, harassment, any complainant, any individual who has been reported to
assisted, or participated or refused to participate in any manner in an be the perpetrator of sex discrimination, any respondent, and any

investigation, proceeding, or hearing under this part. Intimidation, N .
threats, coercion, or discrimination, including charges against an witness, except as may be permitted by the FERPA statute, 20 U.S.C.

individual for code of conduct violations that do not involve sex 12329, or FERPA regulations, 34 CFR part 99, or as required by law, or to
discrimination or sexual harassment, but arise out of the same facts or carry out the purposes of 34 CFR part 106, including the conduct of any
circumstances as a report or complaint of sex discrimination, or a report investigation, hearing, or judicial proceeding arising thereunder.

or formal complaint of sexual harassment, for the purpose of interfering Complaints alleging retaliation may be filed according to the grievance
with any right or privilege secured by title 1X or this part, constitutes procedures for sex discrimination required to be adopted unde$
retaliation. 106.8(c).
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§106.71(b)(1) e, §106.71(b)(2)
(b) Specific circumstances. (2) Charging an individual with a code of conduct violation for
(1) The exercise of rights protected under the First Amendment making a materially false statement in bad faith in the course of a
does not constitute retaliation prohibited under paragraph (a) of grievance proceeding under this part does not constitute retaliation
this section. prohibited under paragraph (a) of this section, provided, however,

that a determination regarding responsibility, alone, is not
sufficient to conclude that any party made a materially false
statement in bad faith.
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Final Thoughts

AWe will talk further about how to operationalize the regulations =
and about bias, impartiality, etc. in the Developing Policies,
Procedures and Practicemodule and in the live session on Title Than k YOU '
IX Grievance Procedures/Sexual Misconduct Procedures.

AWe will discuss otuningé in dep
AYou now have the legal foundations to take the next step in the A SsSessmen t
program!
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Overview of Key Compliance
Laws

1
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o Title IX Qiau.‘

Government Funding Requires Compliance

b) B i i i hat— 3
(b) By entering into a program participation agreement, an institution agrees that Education Amendments of 1972
(1) It will comply with all statutory provisions of or applicable to Title IV of the HEA, all Discrimination on the basis of sex

applicable regulatory provisions prescribed under that statutory authority, and all applicable
special arrangements, agreements, and limitations entered into under the authority of statutes 20U.S.C. 1681
applicable to Title IV of the HEA, including the requirement that the institution will use funds it 34 C.F.R. 106
receives under any Title IV, HEA program and any interest or other earnings thereon, solely for . —
the purposes specified in and in accordance with that program; Office of Civil Rights

20 U.S.C§1094

34 C.F.R8668.14
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Title IX Regulatory Requirements nlrxu
L

Old Regulations New Regulations
Aduly 21, 1974 AAugust 14, 2020

ANotice of Non -Discrimination ATrained Coordinators, Decision
Makers, & Investigators

Title IX

No person in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination ADefines Sexual Harassment
under any education program or activity receiving Federal financial assistance, AAdmissions & Recruitment AMandatory Dismissal of certain

except that: A ) Claims
Educat . . -
ucation AlLive Hearing 8 Cross Examination

AEmpl
. mployment ARetaliation Prohibited
ATitle VI Procedures

AResponsible Employee
AGrievance Procedure
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Title VI

Civil Rights Act of 1964

Race, Color, National Origih
- No person in the United States shall, on the
Statute = 42 U.S.C. 20000 ground of race, color, or national origin, be ex-
Regulations = 34 C.F.R. 100 cluded from participation in, be denied the bene-
] P— fits of, or be subjected to discrimination under
Office of Civil Rights - o "

any program or activity receiving Federal finan-

cial assistance.

Title VI

1
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Title VI Regulatory Requirements

Acivil Rights Act of 1964

o Published Noticell  Discrimination AEqual Employment Opportunity
Ag;;lslﬁ?;lgge& of Non+ Prohibited Data Review Title VII Act of 1972
Discrimination [l wStudent & Employed

Aunlawful Employment Practices

A42 u.s.c. 2000e
OCR Retaliation Termination of A29 C.F.R. 1600

Investigations Prohibited Federal Funding|

AEqual Employment Opportunity
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Title VII I Title VII Regulatory Requirements

Unlawful Employment

() Employer practices A
Practices:
wHiring / Firing / Otherwise Race, cplor,lrelllgllon, S
(1} to ail orrefuse to hire or to discharge any individual, or otherwise to discriminate against any individual with respect ta his wSegregate> Deprive national origin
compensation, terms, conditions, or privileges of employment, because of such individual's race, eolor, religion, sex, of national origin; Employment Opportunities
or (training programs)
12)10 limi, segregate, or classify hi in any way Id deprive or tend to deprive any
individual af i an employee, because of such individual's race,

color, religion, sex, or national origin.

Disparate Impact Retaliation Prohibited

185 186



Clery Act

AHigher Education Act of 1965

A Crime Awareness and Campus Security Act of
1990

A Jeanne Clery Disclosure of Campus Security
Policy and Campus Crime Statistics Act

AViolence Against Women Reauthorization Act of
2013

A Crime Reporting/Policy
A20U.S.C. 1092

A34 CFR.668.46

A Department of Education

Clery
Act/VAWA

1

() Disclosure of campus security policy and campus crime statistics

(1) Each eligible institution participating in any program under this subchapter and part C of
subchapter T of chapter 34 of title 42, other than a foreign institution of higher education, shall on
August 1, 1991, begin to collect the following information with respect to campus crime statistics
and campus security policies of that institution, and beginning September 1, 1992, and each year
thereafter, prepare, publish, and distril throu, iate publications or mailings, to all
current students and employees, and to any applicant for enrollment or employment upon request, an
annual security report containing at least the following information with respect to the campus
security policies and campus crime statistics of that institution:

87 188
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Clery Act Regulatory Requirements

Annual . .

; Crime Crime
Security e Geography Rl
Report Definitions - Statistics

Timely Emergency Retaliation
Warning Notification Prohibited

material for proprietary reasons, except by the original author(s), is strictly prohibited.

ARehabilitation Act of 1973

AAmericans with Disabilities Act
of 1990

AADA Amendments 2008
ADiscrimination on the basis of

ADA & 504 disability

ARA->29U.S.C. 794
ARA->34 C.FR. 104
AADA ->42 U.S.C. 126
AADA II-> 28 C.FR. 35
AADA Ill-> 28 C.F.R. 36

A Department of Education &/or
EEOC
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Regulatory Application

wTitle 1 = Employment Practices
wTitle 2 = Public Schools
wTitle 3 = Public Accommodatier Private Schools

wAll Federal Funding Recipients

191
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Disability Regulatory Requirements

o S Technical Reasonable
Qualified Person Disability Accommodation
Discrimination
Designated Grievance Non-Discrimination| Prohibited
Employee Procedures Notice wGeneral
wSpecifics

Interactive Procesy
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Equal Opportunity Administration Intersects with Civil Rights
laws; General Observations

Not a seamless web
Multiple laws triggered by one incident Intersections with Title IX
Primacy?

Role of Counsel

{LISOAFAO O2yaAirRSNI

1
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Language of Title VI & Title IX

No person in the United States shall, on the

\ ground of race, color, or national origin, be ex-

i i cluded from participation in, be denied the bene-

\ Title VI & Title IX fits of, or be subjected to discrimination under
dillb

any program or activity receiving Federal finan-
cial assistance.

No person in the United States shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination
under any education program or activity receiving Federal financial assistance,
except that:
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Key Title VI & Title IX Case
Cannon v. Univ. of Chicagg 441 U.S. 677 (1979) I

i v e v R
Female student rejected admission to Private Medical Schd T

S frro]m [P REie [ @ Schools received federal funding. —Can nomnalySiS 7

er sex &

Tltle IX_> Tltle VI wSupport for & Arguments against

wAtrticle 1, Section 8, Clause 1

[ Reliance on Title IV Case Law

Does Title IX contain an Implied Private cause of action (C( wBossier Parish School Board v. Lemon
370 F.2d 847, 852 (CA5 1967)
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Title VI Violations in Title IX Proceedings Paralleled Court Enforcement

@ X z X
Alexander v. Sandove#32 U.S. 275 (2001)
->Cannon
Additionally, the Department will not tolerate discrimination on the basis of race,

color, or national origin, which is prohibited under Title V1. If any recipient o Title VI IPCOA
discriminates against any person involved in a Title IX proceeding on the basis of

that person's race, color, or national origin, then the Department will address
such discrimination under Title VI and its implementing regulations, in addition

| ennell v. Marion Indep. Sch. Dj$t04 F.3d 398 (5 Cir. App.
to such discrimination potentially constituting bias prohibited under § 106.45(b) 10/13/2015)

(1)(iii) of these final regulations.

I

wTitle VI Deliberate Indifference

1
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Interpretation
. . Retaliation : .
Title VIl & Title IX Interpretation
Circuit Splits

Bostock
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Title VII standards applied to Title IX

Quid Pro Que (1) subject to unwelcome|

sexual advances by a supervisor or teac Hostile Environment subjected to 1)

and (2) reaction to these advances unwelcome sexual advances 2) so "sevd 1) Franklin v. Gwinnett County Public Schools 503 U.S. 60 (1992)
affected tangible aspects of compensatio or pervasive" that it 3) altered their - e
e o o] werkinglofectcatonatenvienment 2) Gebser v. Lago Vista Indep. School Dis}.524 U.S. 274 (1998)
wIn rebuttal, the defendant may show that wln response, the defendant may show 3) Davis v. Monroe County Bd. of Ed, 526 U.S. 629 (1999)
the behavior complained of either 1) did 1) that the events did not take place or .
not take place or 2) that it did not affect 2) that they were isolated or genuinely AReaffirms Cannon
a tangible aspect of the plaintiff's trivial. ) o )
employment or education. wCourt must Determine whether conduct ASevere, pervasive, & objectively offensive
was Unwelcomed (physical gestures & . .
verbal expressions) = Perspective ATitle VIl Title IX
Dilemma
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Supreme Court Compare & Contrast Civil Rights Statutes . ;;T
& IX

E
ATitle 1X & Title VI
- Contractual
- Aimed at prohibiting discrimination in FFP.
AContrast those to Title VII
- Outright Prohibition
- Aimed at compensating victims

ATitle IX Administrative Enforcement requires
Actual Notice.

- Court Rejects Title VII Knowledge Theories

Sexual Harassment Definedd Agencies

EEQC Title VII Sexual t 1t

Unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct of a
sexual nature constitute sexual harassment when this conduct explicitly or implicitly affects an
individual's employment, unreasonably interferes with an individual's work performance, or
creates an intimidating, hostile, or offensive work environment.

DOE Sexual Harassment:

A Sexual harassment-> unwelcome conduct of a sexual nature.

ASexual Violence-> physical sexual acts perpetrated a
incapable of giving consent
AGender Based Harassment> i s unwel come conduct based on

sex.
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New Title IX Regulations: Sexual Harassment Standard

(1) An employee of the recipient conditioning the provision of an aid,
benefit, or service of the recipient on an individual's participation in
unwelcome sexual conduct;

(2) Unwelcome conduct determined by a reasonable person to be so
severe, pervasive, and objectively offensive that it effectively denies a
person equal access to the recipient's education program or activity; or

(3) o0Sexual ass28W8.E 609;afs) de) (i A)edv ) n

violenceo6 &8sUdCei?pheld(16), odomestic
definedin 34 U.S.C.1229C a) (8), or oOst 84kShgod a:

12291(a)(30).

Retaliation

Jackson v. Birmingham Bd. Of Edu¢.544 U.S. 167 (2005)
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Title VII Used for Title IX Retaliation

McDonnell Douglas Corp. v. Green 411 U.S. 792 (1973)

ATitle IX's private right of action
Jackson encompasses claims of retaliation

Holding against an individual because he
has complained about sex

discrimination.
ANo Specific Title IX Retaliation Test

209

Establishes a 3 Step Burden Shifting Process:

1. Plaintiff establishes a Prima Facia case of discrimination
"(1) Person engaged in protected conduct; (2) Person was subjected
to an adverse employment action; and (3) the adverse employment
action is causally linked to the protected conduct.”

2. Defendant must articulate a legitimate, non -discriminatory reason
for the adverse action

3. Plaintiff must show by a preponderance of the evidence that the
defendantds proffered reason is pre
for the adverse employment action is discriminatory.”
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https://www.govinfo.gov/link/uscode/20/1092?type=usc&year=mostrecent&link-type=html
https://www.govinfo.gov/link/uscode/34/12291?type=usc&year=mostrecent&link-type=html
https://www.govinfo.gov/link/uscode/34/12291?type=usc&year=mostrecent&link-type=html
https://www.govinfo.gov/link/uscode/34/12291?type=usc&year=mostrecent&link-type=html

Bostock Implications

\ s 7‘ \ & run j
Title VII v. Title IX- Circuit Split Expanded Sex e Alito Dissent
Discrimination -> Title IX

Lakoski v. James, 64 Doe v. Mercy Catholig ASexual ALimited Ruling  wBathroom &

: ANo App. Locker Room
E.3d 751(5 Cir. App. i ; ) 2 A
10/3/1995) (3 Cir. App. 3/7/2017 Agnentatlon outside of @ 2YSyQa
ender Title VII Sports
Identity wHousing

Bostock v. Clayton County, 590 U.S. ___ (2020)
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